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UNITED STATES VS. WESSAL STEWAR^ 
a. Supreme Court of the District of Columbia 

Wessal Stewart, plaintiff 1 

| Law No. 73:956 

United States of America, defendant] 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of'the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were fil^d and proceed¬ 
ings had. in the above-entitled cause, to wit: 

1 Declaration 

Filed September 13, 1927 j 
In the Supreme Court of the District of Columbia 

Wessal Stewart, plaintiff ] 

vs. 1 Law No. 73056 

United States of America, defendant 

1 \ 

Plaintiff sues the defendant for that on. to wit. Jujne 17. 1917. he 
enlisted in the military service of the United States ajs a member of 
the 32d Division, attached to the 126th Infantry Reginjient. Company 
C, under Capt. I). Eugene Sharp, being a volunteer ijn said service, 
and serving therein as a soldier of the United States Army in the 
battles of the Meuse-Argonne offensive, as well as doing other hard 
and severe military service, enduring the hardships j thereof, until 
his discharge on May 27. 1919. at Ft. D. A. Russell. State of 
Wyoming, being on said date at said fort honorably discharged from 
the service of the United States Army; and for that while so serving 
in said Army he made application for and was granted a policy of 
war-risk insurance in the sum of five thousand dollars, policy No. 
T-1686004. said policy being in the custody of the Uj. S. Veterans’ 
Bureau, which plaintiff expects to be produced at the} trial hereof: 
and for that while said policy was in full force and eiffect. plaintiff 
became and was. at the time of his discharge from said Service on the 
date aforesaid, permanemly and totally disabled from following a 
gainful occupation as contemplated by the war-risk insurance 

2 act. by which act and by virtue of the terms of saijd war-risk in¬ 
surance policy and because of his permanent and total disabil¬ 
ity. plaintiff became and was entitled, ;o monthly payments in the 
sum of $28.75 on account of the maturing of said policy in said 
monthly sum from and including said 27th day of May. i919. con¬ 
tinuously until this date: that the said total and permanent disability, 
by reason of which plaintiff so suffered on the date of; his said dis¬ 
charge. has been continuous from said date, and has consisted of in¬ 
juries to his spine, lungs, stomach, and neck, developing tuberculosis 
of the lungs, arthritis of the spine, and fractured cervical bones in 
the neck, ulcers of the stomach, bad heart and throat, and that said 
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permanent and total disability has been continuous since the said 
date of his discharge as aforesaid; that all premiums due and payable 
on said policy were fully paid and met from the wages and compen¬ 
sation of plaintiff as a soldier until the date of his discharge, at which 
time said policy was fully matured by reason of said total and per¬ 
manent disability of plaintiff: that at the time of entering the service 
of the United States, plaintiff was a mining metallurgical engineer, 
having, after many years of training, education, and practice, be¬ 
come highly efficient in said work, which had become profitable and 
by reason of which he was able to earn a substantial living; that 
subsequent to his discharge as aforesaid, plaintiff has been absolutely 
unable to follow his pre-war occupation of a mining metallurgical 
engineer or any occupation of a substantially gainful nature or char¬ 
acter. but on the contrary has been unable, after repeated efforts, to 
follow any occupation or profession because of said total and per¬ 
manent disability, from which he was suffering at the date of his said 
discharge and at the time of the maturity of his said policy; 
3 that he has made diligent efforts to take up and follow other 
avocations and occupations, but has been utterly unable so to 
do and has been since the date of his discharge utterly without earn¬ 
ing capacity and has been compelled to spend practically all of 
his time in hospitals and under the care and treatment of nurses and 
physicians in various parts of the United States in an effort to be 
cured of the injuries and diseases above enumerated; plaintiff says 
that notwithstanding the defendant, through the United States Vet¬ 
erans’ Bureau, its agents and subordinates, had knowledge that plain¬ 
tiff has spent most of his time since the date of his discharge, and now 
is, in hospitals ip. various parts of the United States and that he has 
been and now is utterly unable to follow any occupation, and notwith¬ 
standing tlie defendant recognizes and admits that plaintiff has 
suffered from the said diseases and injuries since said date and con¬ 
tinuously until the present, nevertheless, said defendant, through its 
said agents and subordinates, has refused and now refuses to pay him 
the installments due on his said war-risk insurance policy; wherefore 
plaintiff prays that he recover 100 installments of insurance, repre¬ 
senting 100 months, at the rate of $28.75 each, aggregating $2,875.00, 
from and including the month of May. 1919. to and including the 
month of Sept.. 1927. together with interest and the costs of this suit 
as provided bv law. 

Wessal Stewart. 

"Subscribed and sworn to before me this 2 day of Sept.. A. D. 1927. 
[notarial seal] Georoe J. Galvin, 

Notary Public. 

My commission expires 19 day of Sept., 1930. 

11. H. McNeill. 

John W. Maher. 

Attorneys for Plaintiff. 
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4 Supreme Court of the District of Columbia 

Monday. December 19th, 1927. 

Session resumed pursuant to adjournment: Mr. jJustice Bailey, 
presiding. 

H< sfc H« He He He He 

On application, and without objection thereto by counsel for 
defendant, it is ordered that leave to plaintiff to forthwith file his 
amended declaration, be, and the same is hereby, grahted, with leave 
to defendant to plead thereto within ten days hereof. I 

Amended declaration 
Filed December 19, 1927 

******* 

Comes now the plaintiff and with leave of court first had and 
obtained, files this his amended declaration, and for cause of action 
against the defendant says that while employed in the servcie of 
the defendant. United States of America, as a soldier in its Army, 
he made application for and was granted a contract or policy of 
war-risk insurance by the terms of which said policy the defendant, 
through its lawful agents, contracted and agreed to pay to plaintiff 
m event he became permanently and totally disabled from following 
a gainful occupation within the life of said policy the sum of $5,000 
in equal monthly instalments of $28.75 each, said policy being 
numbered T-1686004. and being hereto attached and made part of 
this amended declaration, and for that while said policy was in full 
force and effect, plaintiff became and was. on the 27th day of 

5 Maj r . 1919. permanently and totally disabled pfrom following 
a gainful occupation, which said total and permanent dis¬ 
ability has been continuous from said date until the present date, and 
that he now is permanently and totally disabled: that because of 
such permanent and total disability he is entitled to have and to 
receive from the defendant United States of America jthe instalments 
of insurance at the rate of $28.75 from the said 27t|h day of May, 
1919. to the present date; that he has made repeated requests and 
demands of the defendant through the Veterans’ Bureau and the 
director thereof that he be paid his insurance instalments and be 
rated as one permanently and totally disabled from the said 27th 
day of May. 1919. but that the said defendant through the said 
director of the said bureau has refused to rate him j as one perma¬ 
nently and totally disabled and has refused to pay hijjn his insurance 
instalments as aforesaid: wherefore a disagreement existing between 
the plaintiff and the defendant, through its agents, th^ said Veterans’ 
Bureau and the director thereof, concerning this award of insurance 
due plaintiff, he prays that he recover 97 instalments of insurance 
representing 97 months at the rate of $28.75 each, totalling $2,788.75, 
together with interest thereon from the dates upon which said instal¬ 
ments respectively became due and payable, and eosjts of this suit, 
as provided by law. 

Wessai. Stewart. 
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District of Columbia, ss : 

Subscribed and sworn to before me this 21st day of November, 
A. D. 1927. 

[notarial seal] Mae Helm. Notary Public, D. C. 

R. H. McNeill, 

Jno. W. Maker. 

Attorneys for Plaintiff. 

6 Amendment to above amended Declaration 

By leave of court the plaintiff hereby amends his amended declara¬ 
tion, as of June 2, 1930, as follows: 

To the words " until the present date.” page 1. line 15. substitute 
the words "until June 2, 1930, the date of the jury verdict herein 
rendered ”: 

To the words " until the present date,” in lines 19 and 20, p. 1, 
insert the words “until June 2. 1930, the date of the jury verdict 
herein rendered 

To the figures “ 97 ” in lines 4 and 5, p. 2. insert the figures “ 133,” 
and for the figures $2,788.75, substitute the figures " $3,834.75.” 

R. H. McNeill, Atty. for PI ft. 

Leave to amend, as above, granted June 23d, 1930, as of June 2, 
1930. 

F. L. Siddoxs. ■Justice. 

Memorandum 


December 27, 1927. 

Demurrer to amended declaration filed. 

7 Supreme Court of the District of Columbia 

Friday, January 13th, 1928. 

Session resumed pursuant to adjournment: Mr. Justice Bailey 
presiding. 

* * * * * * * 

Come now the 1 parties in each of the above-entitled causes by their 
respective attorneys of record, and thereupon, by agreement of coun¬ 
sel herein, it is ordered that the demurrers of the defendant in said 
causes filed herein to the amended declarations aforesaid, be, and 
the same are hereby, severally overruled, with leave to said defend¬ 
ant to further plead to said amended declarations within ten days 
hereof. 

Defendant's first plea to the amended declaration 

Filed January 31. 1928 

sjc * * * * * * 

Now comes the defendant, the United States of America, by its 
attorneys, Peyton Gordon, United States Attorney, in and for the 
District of Columbia, and for it first plea to the amended declaration 
filed herein says: 
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That the plaintiff ought not to have or maintain this action against 
the defendant for the reason that no disagreement exists between the 
director of the United States Veterans” Bureau and the plaintiff 
herein as to the claim of the plaintiff under his contract of insurance 
within the contemplation of the statute in such cases made and 
provided. 

Defendant's second flea to the amended declaration 


Now comes the defendant, the United States of America, by its 
attorney, Peyton Gordon, United States Attorney, in and 
8 for the District of Columbia, and for its second plea to the 
amended declaration filed herein says: 

That the plaintiff ought not to have or maintain this action against 
the defendant for that it appears from the amended declaration 
filed herein that the right to maintain said action accrued, on, 
to-wit, the 27th day of May, 1919, more than threfc years prior to 
the institution of this suit. 


Defendant's third plea to the amended declaration 


Now comes the defendant, the United States of America, by its 
attorney, Peyton Gordon, United States Attorney, in and for the 
District of Columbia, and for its third plea to the amended decla¬ 
ration filed herein says: 

1. Defendant admits that Wessal Stewart, plaintiff herein, while 
a soldier in the Army of the United States, applied for and was 
granted a contract of war-risk term insurance in the amount of 
five thousand ($5,000) dollars. 

2. Defendant admits that the said policy was in full force and 
effect, on, to wit, the 27th day of May, 1919. 

3. Defendant denies that the plaintiff became and |was on the 27th 
day of May, 1919, permanently and totally disabled, and denies 
that he became entitled to have and to receive installments of insur¬ 
ance in the amount of $28.75 from the said 27th day of May, 1919, 
to the present date, or from any other date whatsoever. 

4. Defendant denies each and every other material allegation of 
the amended declaration. 

Peyton Gordon, 

United States Attorney. 

John TV F ihelly, 
Assistant United States Attorney. 

Of Counsel: 

A. Hinderliter, 

Attorney . United States Veterans' Bureau. 
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Attorneys for the respective parties are: Robert H. McNeill and 
John W. Maher. 1153 National Press Building, for the plaintiff; 
Leo A. Rover. U. S. Attorney, and J. W. Fihelly, for the defendant. 

The last pleading in this cause is the plea of the defendant filed 
on the 31st day of January, 1928. 

Notice to calendar. 

The clerk of the court will please calendar this cause. 


R. H. McNeiix. 
John W. Maher. 


Attorneys for Plaintiff. 


10 Supreme Court of the District of Columbia 

Tuesday, January 29th. 1929. 

Session resumed pursuant to adjournment, Hon. William Hitz. 
justice, presiding. 

* * >K * * * * 

Come again the parties hereto, in manner aforesaid and the same 
jury that was respited yesterday, and after this cause is further 
heard and given to the jury in charge, the jury retires with instruc¬ 
tions to return a sealed verdict. The jury after considering of their 
verdict for a considerable time advise the court upon their oath that 
the}' are unable to agree; whereupon, they are discharged from the 
further consideration of this cause and the same is hereby continued 
for the term. 


Monday, June 2". 1930. 

Session resumed pursuant to adjournment; Hon. F. L. Siddons, 
justice, presiding. 

******* 

Come again the parties hereto, in manner as aforesaid and the 
same jury that was respited Thursday last, and after this cause is 
further heard and given to the jury in their charge, they upon their 
oath say they find for the plaintiff in the sum of $3,834.%o. 

11 Motion for a new trial 

Filed June 3. 1930 

* * * * * * * 

Comes now the defendant, the United States of America, by its 
attorney. Leo A, Rover, United States attorney in and for the Dis¬ 
trict of Columbia, and moves the court to vacate and set aside the 
verdict herein rendered and to grant a new trial of the said cause. 

And for grounds of this motion, the said defendant assigns the 
following: 

1. Said verdict is contrary to the evidence. 

2. That the said verdict is contrary to the weight of the evidence. 

3. The jury ignored or disregarded the instructions of the court in 
reaching its verdict. 

4. The verdict of the jury is based on prejudice or sympathy and is 
contrary to the evidence. 
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5. That the court erred in refusing to direct a verdict in defend¬ 
ant’s favor at the close of plaintiff’s case. 

6. That the court erred in refusing to direct a verdict at the close 
of all the testimony on defendant’s motion. 

7. That the court erred in instructing the jury as to the law of the 
case, which errors were excepted to at the trial. 

8. That the court erred in its rulings upon the admission and ex¬ 

clusion of evidence, which rulings were excepted to at the trial. 

12 9. That the said verdict is contrary to law. | 

Leo A. Rover, 

United States Attorney. 

John W. Fihelly, 

Assistant U. S. Attorney. 

Of counsel: 

A. Hinderliter, 

Attorney , U. S. Veterans' Bureau. 

Service of the above accepted this 3rd day of Jun^. 1930. 

R. H. McNeill, E. A. T. 

Memorandum opinion 
Filed November 11, 1930 

* * * * * ' * ' * 

A great deal of consideration has been given to th£ pending motion 
for a new trial in the above-entitled case. It is a ([ase which, in its 
trial, occupied a great deal of the court’s time, and a great deal of 
evidence was taken, both in the testimony of witnesses upon the 
stand and documentary evidence. At the conclusion of the plaintiff’s 
case the defendant moved for a directed verdict in' its favor, which 
was overruled, and this motion was renewed upon the conclusion of 
all of the evidence, both for the plaintiff and for the defendant, and 
that motion also was overruled and the case submitted to the jury, 
which returned a verdict in favor of the plaintiff. It is to that 
verdict that the pending motion is directed. 

13 The court had, and still has a great deal of doubt as to 
whether a verdict for the plaintiff could be justified by the 

evidence and the applicable rules of law, but the court has concluded 
that the doubt should be resolved in favor of the verdict of the jury 
and that therefore the pending motion should be dejnied. 

It is so ordered this 11th day of November. A. D. 1930. 

F. L. SinnoNS, Justice. 

Supreme Court of the District of Columbia 

Wednesday, November 12th. 1930. 

Session resumed pursuant to adjournment, Honj. F. L. Siddons, 
justice, presiding. 

* * * * * | * * 

Come now the parties hereto by their respective attorneys of record 
and the motion for a new trial filed in this cause and heretofore sub- 
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mitted to the court having been considered, is hereby overruled and 
judgment on the verdict herein ordered. 

Wherefore, it is considered that the plaintiff do have and recover 
of the defendant herein the sum of three thousand eight hundred 
fifty-two and *%<> dollars ($3,852.50), being the amount of money 
payable by defendant to plaintiff as heretofore found by the premises. 
That out of this amount of $3,852.50 there shall be paid to Robert H. 
McNeill and Warreh E. Miller, attorneys of record for the plaintiff, 
as attorneys’ fees, the sum of $385.25, and upon all monthly 
14 payments accrued on and after this 12th day of November, 
1930, payable to said plaintiff, there shall be deducted and 
therefrom paid to said attorneys for plaintiff a further allowance 
of ten per centum as attorneys’ fees. 

From the foregoing judgment, the defendant, by its said attor¬ 
neys. in open court, notes an appeal to the Court of Appeals of 
the District of Columbia. 


Memoranda 


December 1. 1930. 


Time to file bill of exceptions extended from day to day. to and 
including February 5, 1931. 

February 5. 1931. 

Proposed bill of exceptions filed. 


Assignments of eiror 
Filed February 5. 1931 

******* 

The defendant in this action, in connection with its petition for 
appeal in the Court of Appeals for the District of Columbia, makes 
the following assignments of error which it avers exists: 

1. The court erred in denying defendant’s motion for a directed 
verdict because of the insufficiency of the evidence to establish a 
prima facie case. 

2. The court erred in denying defendant’s motion for a directed 
verdict because the evidence affirmatively shows that the plaintiff 
was not and could not have been permanently and totally disabled 
at the time the contract sued upon lapsed for nonpayment of 

premiums. 

15 3. The court erred in overruling defendant’s motion for 

a new trial. 

4. The court erred in entering judgment for the plaintiff on the 
verdict. 

5. The court erred in allowing costs to plaintiff. 

6. And in other respects apparent of record. 

Leo A. Rover, 

United States Attorney. 

John W. Fihelly, 

Assistant U. S. Attorney. 

A. Hinderliter, 

Attorney U. S. Veterans' Bureau. 


9 


UNITED STATES VS. WESSAL STEWAfRT 
Memoranda I 


February 20, 1931. 

Order of Court of Appeals extending time to file transcript of 
record to and including March 31, 1931, filed. 

|March 3, 1931. 

Bill of exceptions submitted. 

Supreme Court of the District of Columbia 

Tuesday, March 24, 1931. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
justice, presiding. 

* * its its * * 3fs 

The court having signed the proposed bill of Exceptions in this 
cause, as of the time of the noting thereof at the trial, now hereby 
orders the same made of record, nunc pro tunc. 

16 Designation of record 

Filed February 5, 1931 

. . 

* * its * its I * * 

The clerk of this court will please include ini the transcript of 
record of the above-entitled cause on appeal to the; Court of Appeals 
of the District of Columbia, the following papers :j 

1. The declaration. 

2. The amended declaration filed by leave of court. 

3. Demurrer to amended declaration. 

4. Order of court overruling demurrer. 

5. Pleas to amended declaration. 

6. Xote of issue. 

7. Order discharging jury because of disagreement. 

8. Order to calendar. ] 

9. Verdict of jury. 

10. Motion for new trial. 

11. Order of court overruling motion for new trial. 

12. Order allowing plaintiff to amend declaration. 

13. Memorandum of court on motion for new trial. 

14. Order of court overruling motion for new trial. 

15. Judgment on verdict for plaintiff. 

16. Defendant’s notice of appeal. 

17. Order extending time for filing bill of exceptions to Januarv 
2, 1931. 

18. Order extending time to file bill of exceptions to Januarv 15, 
1931. 

19. Order extending time to file bill of exceptions to Februarv 5, 
1931. 

20. Assignments of error. 

17 21. Bill of exceptions. 

22. Order of court allowing bill of exceptions. 
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23. Certificate of clerk, certifying to record. 

24. This designation. 

Leo A. Rover, 

United States Attorney. 
John W. Fihelly, 


A. Htnderliter. 


Assistant United States Attorney. 


Attorney U. S. Veterans' Bureau. 

Service of copy of the foregoing designation of record accepted 
this 5 day of February. 1931. 

R. H. McNeill. 


18 Supreme Court of the District of Columbia 

United States of America. 

District of Columbia, ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 17, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 73956 at Law, 
wherein Wessal Stewart if plaintiff and United States of America 
is defendant, as the same remains upon the files and of record in 
said court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 28th day of March. 1931. 

[seal.] Frank E. Cunningham, Clerk. 

19 In the Supreme Court of the District of Columbia 

Wessal Stewart, plaintiff. ; 

vs. lLaw No. 73956. 

United States of America, defendant.! 

Proposed bill of exceptions 

Leo A. Rover, United States Attorney; John W. Fihelly. As¬ 
sistant United States Attorney. 

Of counsel: A. Hinderliter, attorney, U. S. Veterans’ Bureau. 

20 In the Supreme Court of the District of Columbia 

Wessal Stewart, plaintiff 

vs. > Law No. 73,956 

United States of America, defendant! 


BILL OF EXCEPTIONS 

Be it remembered that the above-entitled cause came on for trial 
Monday, May 19. 1930. before Mr. Justice Frederick L. Siddons, 
and the jury in the Circuit Division No. 1, Robert H. McNeill and 
Warren E. Miller appearing for the plaintiff, and Leo A. Rover, 
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Miss Annabel Hinderiiter, and Lawrence A. Lawlor appearing for 
the defendant, whereupon the following proceedings were had: 

Wessal Stewart, the plaintiff, testified (tr. 27) : When the war 
broke out I was specializing in mining and metallurgic engineering. 
I was specializing in student work in mining and metallurgic engi¬ 
neering. (Tr. 27.) I resigned from the mining company and entered 
the service, and the only service that I could at that time enlist in was 
the National Guard. I entered the World War serf-ice on June 5,1917. 
I was sent to Trinidad, Colorado, where I remained about three 
months; from Trinidad, Colorado, I was sent hi detached service 
to Glen wood Springs, Colorado. (Tr. 28.) Th4 division in which 
I served was transferred to Camp Kearny. California, for intensive 
training for overseas service. While in Camp Kearny an epidemic 
of meningitis broke out and we were quarantined for about two 
weeks in sick quarters. I think it was the latter part of June, 1918, 
I was ordered overseas. I went to New York, and from New York 
to Boston, and (tr. 29) from there to Tilbury, England. And then 
to La Havre, France, and from La Havre to southern France; and 
from southern France we took up the front-line jtraining. That is, 
a special course in technical training in machine-gun warfare. 
(Tr. 30.) On October 17, 1918, I made a number of trips to the 
front, and the last trip up I took a number of troops up in replace¬ 
ment. At that time I was in detached service with the depot 
21 brigade for replacement troops. I had no commanding 
officer until I was permanently assigned to the 20th Machine 
Gun Battalion. I took orders from Major General Strong, of head¬ 
quarters. I had no disabilities of any kind before October. Ex- 
Senator Means organized the Colorado National Guard. I enlisted 
with Colonel Means. (Tr. 32.) I was released from special service 
and was assigned with the 120th Machine Gun Battalion, 22nd Divi¬ 
sion. I believe. October 21st of that year. When |I joined Company 
C. 120th Machine Gun Battalion—Company C |at that time was 
called back into what they call the delousing rest period: that is, 
they removed them a mile or so. to the rear and (Moused them and 
gave them a few days’ rest, provided they are noti called for sooner. 
I joined the Machine Gun Battalion in this period. However, we 
were under fire continuously. (Tr. 33.) We went forward to re¬ 
place the 5th Division, and I believe the 39th Division. And then 
the 5th Division and 39th Division went out and we went in. But 
our special battalion was not in what they call actjive combat service 
at that time, even though we might have been j 500 vards or 100 
yards right to the combat fighting. But. as every one knows, in the 
closing days of the war. it was impossible for the American troops 
to keep up with the German troops retreating. As we advanced in 
November, we took active combat interest on November 2nd. And on 
November 6th or 7th. I don’t just recall. I wasl called to take a 
radio message to another regimental headquarters, and this regi¬ 
mental headquarters having lost their operator ihey put out for 
volunteers for operators. I was called to take this message to this 
department or regiment, and going from one communication 

trench- (Tr. 34.) At that time I was stationed I believe at 

Beauviloch, in northern France, close to the Meuse-Argonne River. 
My commanding officer at that time was Lieutenant Nelson, and 


12 


UNITED STATES VS. WESSAL STEWAKT 


the brigadier general was Frank R. McCoy. On November 6, I was 
sent for. or volunteered to take this information across, and they 
sent a runner, as all the communications, practically, are carried 
on by runners, telephones all were shut out. So this runner was sent 
out to get me. and I returned with the runner, and in returning we 
run into a small barrage, and coming to a clearing we sepa¬ 
rated. and the runner went to the right and I to the left, to avoid 
as much shell fire as possible. And that runner out this 
22 way [indicating] ran into a shrapnel and turned on this side 
[indicating], and I had to step into several shell holes and 
old trees that had been shot down, and just as I stepped to one side 
a shell struck me a glancing blow on the hip. (Tr. 35.) A high 
explosive shell throwed me about 30 or 40 feet. Because there was 
a hard rain we wore our helmets, and the helmet caught on the side 
of a hole, or on some obstruction, and I went forward and it threw 
me completely around. I was temporarily paralyzed, I had no 
feeling and was numb, and I don't know how long it was. but I 
spent some time there, and (tr. 36) I got up and started forward 
and looked out beyond me. and I could see advancing troops, and 
I tried to get to those troops, and to this day I never did find out 
which regiment that was. or which organization was advancing. 
Immediately after the explosion I became numb and my hips, 
thighs, and spine became stiff. My shoulders became stiff, and I 
started to hemorrhaging from the throat; and also intestinal hemor¬ 
rhages. At the tinie I was thrown forward the only equipment we 
were allowed to carry with us was a razor, and small articles of shav¬ 
ing material. This 1 razor was in my left front pocket of my Army 
O. D. shirt, and when I got up, you can see it bent here [indicating] ; 
and also covered with blood. The hemorrhage from the upper part 
of the throat ran out here [indicating]. And that is the only 
thing I have left to verify that statement. The troops, in advancing 
we had orders not to wait for anyone, regardless of what happened. 
If we couldn't go forward, fall out and go back. I just joined the 
battalion, and they were all new boys to me. except a few I took 
with me. We had orders to go. regardless of anything. The main 
thing was to advance and keep going. I went over to this place 
and inquired for medical doctors, and they didn't have any attached 
to this particular unit I joined. I spent the night (tr. 37) with 
this strange unit and returned to my outfit the following afternoon. 
And I requested the doctor to examine me when I returned. I was 
unable to walk. We didn't have at that time any assigned to us. 
a medical detachment. From then on we were exposed to the awful 
intensive artillery fire and we just had to keep moving and keep 
out of sight. And after November 11th. when the armistice 
23 was signed, we were held for about five days—or four days at 
the front, and then we were called to escort Germans home 
and take over the bridge head of the army of occupation. Follow¬ 
ing the injury just described. I suffered excruciating pains all through 
the body: practical paralysis of the right arm; and severe hemor¬ 
rhages. both from the throat and intestinal hemorrhages. Right 
after the armistice was signed, as I said, we took over the bridge 
heads at a place called Bescb. Luxemburg. And we were lieul 
there 10 days after Thanksgiving, 1018. And while there I took 
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sick, and the only quarters we could have around the country was 
an old hay mow in a barn. And I continued to have these hemor¬ 
rhages, and the boys would wrap my leggings and; put my clothes 
on and I tried to get medical care and I couldn’t get anything. 
And after the 10 days was up I made the request that I be (tr. 38) 
relieved from all duty, and having been promoted 4 s a sergeant on 
the front line. (I might say here, to avoid confusipn of the facts) 
1 was recommended for a sergeancy on October 6, jl918, before we 
went into the line, and it was not effective until November 2d, or 
the 6th, I am not sure, 1918. And that is the only rjeason I was not 
to go to the rear, because I would have lost that promotion. After 
we left Besch. Luxemburg, I accompanied the troojps there at my 
own request. Physically I was shot. My nerves were completely 
gone, and my lungs were afire. I was bleeding all the time and 
I could scarcely move. And when I got around in the mornings 
a perspiration would come out on me before I got put of bed, and 
in the mornings I would be as stiff as a board, anjl we continued 
on up and we took over the bridge heads. As soon as we took over 
the bridge heads I was relieved from duty and requested to report to 
divisional headquarters as chief instructor of the Browning machine- 
gun school, being the only man that had specialized in the Browning 
machine-gun training work and being able to instriuct in that ca¬ 
pacity. And during mv time as instructor at the school I was not 
obligated to anyone; I could come and go as I felt like it. and had 
a very nice bunch of officers and students and instructors along with 
me, and when I was unable to dress (tr. 39) and go to school 
they would come up and put my clothes on and carry me prac¬ 
tically down to the school. During this time I! had intensive 
pain, practically anything that affects the spine it causes numbness. 

My eyes were red with bloodshot, and I turn! over this way 
24 [indicating] or reach down to lace my shoes, or wrap a leg¬ 
ging. it was impossible to do that. And I had to call in. as I 
said, the officers to wrap my leggings and put on my clothes. I con¬ 
tinued on this machine-gun detail the first time for over two weeks, 
and then the school closed and I remained in divisioii headquarters 
and spent the time visiting with the Chief of Ordnance, and I was 
furloughed back to reserve, and I made tours up and down the 
Rhine River on a boat operating to make recuperation for sick men 
as fast as possible. I reported to the medical division many times 
and the}' wanted to send me back to the (tr. 40) evacuation hospital 
and T would not go. I was in Germany from December 1st until 
April 6. 1919. and during that time I was acting in the capacity of 
instructor. I left some time in April for the United 'States by way 
of Brest. France, thence to Hoboken. New Jersey.! where I was 
assigned to take a train of troops to Fort I). A. Russell. Wyoming, 
where I was discharged May 8th. 1919. At the time I was dis¬ 
charged I was physically a wreck. My nerves were thoroughly 
gone. I was suffering terrible pains through the spine and chest: 
I noticed it in walking. While in Germany I arranged to get a 
cane to carry and I have carried a cane ever since: a fid in walking 
I would go forward all of the time, and still carry ai cane on that 
account, on account of the fact that my condition was so bad and 
my nerves so bad from the long suffering, that I would!fall forward; 
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as a result of my neck injury my entire system as affected. (Tr. 41.) 
In bad weather it practically bars the movement of my head and 
shoulders entirely; it applies to the time of discharge, the time I 
came back from Germany. After coming back in 1910. I returned 
to Salida, Colorado, my home at the time of my enlistment, and I 
was touched that not a single person recognized me at all. And I 
went to this place, which was practically my home, the old woman, 
Mattie E. Wilcox, didn't recognize me at all. I took sick there— 
that was on June 6th. I think, and I went to the old family physi¬ 
cian. Dr. Finlay A. McClure. Dr. McClure treated me for about 
three weeks. He gave me medicine and told me to remain in bed. 
(Tr. 42.) He made a thorough physical examination including my 
lungs and spine. He strapped me and went over my entire hotly. 

I was under his treatment until September. 1919. While 
25 under Dr. McClure’s treatment I was in bed about the first 
two weeks. While I was in the service I met a young man, 
and young fellow who was later killed overseas, and his mother and 
father wanted me to come back and they would fill out adoption 
papers and take me to fill in the home. And they lived at Ventura, 
California. And so the Doctor asked me if I wouldn’t take a trip 
some place, and I made a trip to California to visit the people who 
lost their boy overseas, and spent, maybe, some six weeks in bed 
there, under the care of a doctor (tr. 43) by the name of Alexander, 
but I am not sure. He was just a family physician and all he could 
do was to pour medicine in you. The diet was practically a fruit 
diet. I was in bed practically all the time. The foster mother 
locked the door so I couldn't get out. My lungs were treated at this 
time. (Tr. 44.) I left California in August. 1919. and returned 
to Colorado. I again went to Dr. McClure, who had me under ob¬ 
servation. He gave me medicine and kept me in bed constantly. 
This treatment continued about ten days or two weeks, after which 
time I received a wire from a big mining company out in the hills, 
and they wanted a specialist in ore concentration, a man who had 
specialized in oil flotation. The concentration of ore by oil flota¬ 
tion is rather a deep problem to explain. But the ore is taken from 
the mine and pulverized and mulsified and then taken to the re- 
volving machine, which has centrifugal agitation: and upon 
entering this machine the oil is mixed, and the oil accumulates, 
and the ore values and the slime is cast off. and the ore values are 
taken up in a heavy trough and floated over in a heavy (tr. 47) 
lead vein in a concentration pit. and the values are recovered in 
that way. I accepted the position. The location was at Pitkin, 
Colorado. I remained there a very short time, something like 
two weeks. My duties were simply the mixing of the oil, and test 
the ore and see which oil best fitted the ore for the extraction. I 
was the boss and put in about two hours or less a day. I was there 
about two weeks and left because I was physically unable to carry 
on. The plant was about 100 yards from my office (tr. 48) and I 
couldn't walk up the hill because my spine and nerves were such 
that I could not make it. I tendered my resignation. I have 
no idea what I was paid while there. I think my contract called 
for $1 an hour or something like that. I had to pay my 
traveling expenses back and forth out of what I was paid. I 
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20 then returned to Colorado and went under Dr. McClure’s 
treatment again. This time it was for only four or five days 
(tr. 49) because it was for hemorrhages. Dr. McClhre was a private 
physician and did no Government work. Dr. McClure tried to stop 
the hemorrhages from the throat. They were severe hemorrhages 
from the throat. I don’t know what part of the ithroat the blood 
came from. He gave me a blood coagulator—that is, to thicken the 
blood so I wouldn’t bleed. I spent several days under his treatment 
in bed, and then I received a call to open up a njrw concentrating 
plant at Whitepine, Colorado. I went there by train and looked 
at the plant (tr. 50) and told them it was impossible to start the 
plant, and I returned to Salida. I was gone about: four days. The 
company paid me for this. I was next called to California to super¬ 
vise the opening of another concentration plant. I! was called there 
because at Pitkin. I met a Mr. Wellman. Mr. Wellman was sent 
to Pitkin to take oil flotation under me. And Mr. Ayellman resigned 
from Pitkin at the same time I was forced to lejive for sickness, 
and he went to California and was under contract wjith this company 
and he asked me if I would come out and assist him at Tecopah, 
California. I went there. The plant at Tecopah I was a lead and 
zinc and gold complex ore. and we used an oil screen; a different 
process. Similar work, only a different process. (Tr. 51.) All the 
physical exertion I had was, I took the concentrates—that is, the 
ore after the extraction had been made—and make an analysis of it 
and reported to the general manager at Los Angjeles. I did not 
have to carry any lodes of ore. or anything. The Only thing I had 
to lift was an acid glass which held about a half ounce of acid. 
The plant was just a short distance from Death Valley, California, 
anti the water is awfully scarce, and it is awfully dusty, and we 
didn’t have any means of controlling the dust. The dust affected 
my lungs and throat, and in the physical condition that I was in at 
that time it was just impossible for me even to be around the plant 
while it was in operation; and even in the laboratory, from the 
smell of the ammonia and acids, it affected me so bad I had to give it 
up on that account. I was there a short time. I was paid for this 
work (tr. 52) but I don’t remember the amount I received. I was 
paid a guarantee by the company, and the company’s head- 
27 quarters. I might say, is the Dutch White Lead people here 
in Philadelphia. I should judge, maybe $100ja week. I paid 
all my expenses to and from this place of employment, and I did 
not receive any net return from my trip to California. After paying 
my expenses, I was about $300 in debt. I next went' to Los Angeles 
and went into private treatment by numerous doctors. I couldn’t 
recall their names. I just recall one doctor. Be removed two 
teeth, and I believe one was a Dr. Strong, who was a private phy¬ 
sician. (Tr. 53.) I was in Los Angeles at that time,I stopping at the 
Clark Hotel. T was there about 18 days in October; and November. 
I was receiving treatment for the same hemorrhages from the throat, 
or apparently" from the throat, and the physical condition. I re¬ 
ceived all kinds of medicines. I then went back home, to the folks 
in Ventura, California. I was living with Mr. and Mrs. Edward 
Gary. They were the people that wanted to adopt me in the place 
5S972—31-2 
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of the son that was killed overseas. 1 took up my home with them 
at that time (tr. 54) and was there from just before Thanksgiving 
until January. 1920. I was in bed practically all of the time; just 
the mother was looking after me. I was suffering from weakness 
and exhaustion. 1 was in bed because I was scarcely able to get 
around. I was still having throat trouble and I had intensive pains 
in the lungs and the spine and through the hips. (Tr. 55.) I re¬ 
ceived a call from the superintendent of the 85 Mining Company at 
Alvan. New Mexico, to come down and assist in a copper concen¬ 
trating plant there. I travelled there on the train and was made 
assistant superintendent of the concentration plant. My duties were 
to supervise the operating of the plant. They had about CO native 
Mexican employes, and all I had to do was look after the plant and 
the chemical reports; and we had the chemical laboratory reports 
for the extractions, and checked it up. And also, we had the per¬ 
centage of the extraction of the mills. The plant was not so much. 
I could walk around and look around from one side to the 

other. Just a big cement plant. Mv duties were scientific 
and administrative as well. I took care of the books, the anal¬ 
yses. and so on. I was there—I think my contract called 

from February until the latter part of April. 1920. (Tr. 

56.) I was there for about three months from February until 
the latter part of April. 1920. The company always furnished 
28 the employees with a car. I could go in the car—or they had 
a little trolley to get around, just like a section hand car. 
But when I first entered or went there I had to report to Dr. Paul 
Bank Austin (tr. 57). who was the company physician, and I was 
under his care the entire time I was there, the three months. And 
in the mornings I would go on duty maybe eight or nine or ten 
o’clock, and coming from luncheon, invariably I would always go 
by the hospital, and he put me on a line of diet and treatment, and 
I received treatments sometimes as high as twice a day, in the form 
of medicine and general examinations and treatments, and I was 
advised by this physician about my general physical condition. In 
attending my duties sometimes I used the car and sometimes the 
trolley. I didn't have to walk only about ten yards. Practically 
the only necessary work was sitting around. The climate there was 
considered the finest in the world. (Tr. 58.) The contract I had 
running three months was only a mutual agreement with the super¬ 
intendent. The plant was sold, and I left there on that account. My 
physical condition had improved very little, if any at all. I went 
from Alvan. New Mexico, by the special request of the superin¬ 
tendent of the Philip Dodge Mining Corporation, to a small place 
in central Sonora, old Mexico. I was there six or seven days. I 
went there as assistant superintendent of the copper concentrator. 
I was ordered out by the company physicians, immediately. (Tr. 
59.) I don’t recall the company doctors, except the first one, Dr. 
Wilson. He made an examination of me. I did not perform my 
duties while there. I went to his office to see him and he made a 
complete physical examination. I presented my resignation that 
morning. I was forced to leave on account of sickness, to get back 
to the States, on account of this condition. I couldn’t have walked 
from the office to the plant. The conditions I would have had to 
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work under were the finest in the world. I would have to walk 
maybe a half mile. I tried to do that and could not. I couldn’t 
walk up and down the steps. (Tr. 60.) I had three flights of steps 
to go up and down. The doctor consulted with me as to whether or 
not I was able to do this work, and as a result of tljis consultation 
I left there and went to Douglas, Arizona. The company had 
. 29 a large smelter at Douglas, and a large number of physicians 
on the staff. I called the physician from a small hospital, 
and he ordered me to bed, and I remained in bed at the Gaston Hotel 
for two weeks. I had done some work at the plant before going to 
bed. After remaining in bed two weeks I was called again to the 
smelter plant in New Mexico. I went up there and looked at their 
plant and checked the blue prints. I couldn’t go to the place. The 
boys carried me from the office to the plant so I cpuld check the 
work, and I was forced to leave there. (Tr. 61.) I was there three 
days when I went to El Paso, Texas, where I spent the greater part 
of May and the greater part of June in a private hotel in bed under 
the care of a physician. While I was down in old Mexico, the first 
time, I met the auditor of the American Smelter and Refining Com¬ 
pany, Mr. Ladd, and as a consequence of his conversation, I was 
offered a position down in the old southern part of ol|d Mexico, with 
the Southern Mexican Securities Company. I accented a position 
with this company sometime in July and (tr. 62) in leaving Juarez, 
old Mexico, and going to Chihuahua, Mexico, at that time, the con¬ 
ditions in Mexico were not so very good, the revolijtionary condi¬ 
tions, so we had to travel in an armored car, or ariflored cars, and 
in going down about 60 miles, before we got to Chihiiiahua City, the 
bandits chopped the windows out of the day coach, arid the guard of 
the train had to carry me into the armored car. Wei continued our 
trip to Chihuahua City, and I was unable to continud the trip down 
south, and I spent, I think, four or five days at the Eiobertson Hotel 
in bed. The company had no doctors there, but about four or five 
days later I went out and continued the trip by train to a small place 
in southern Chihuahua by the name of Santa Barbara i(tr. 63), where 
I was assigned the special duty as an oil flotation engineer in general 
mill concentration. When arriving there I went over to the com¬ 
pany hospital and was forced to go to bed for a numbler of days, and 
received treatment from Dr. Ernest C. Lee, who ' was the phy¬ 
sician and surgeon for the United States Smelting Company. He 
ordered me to bed and prescribed alcoholic rubs.j and medicine 
three times a day. This treatment continued for practically 
the whole time I was there. They had about 600 or 700 native 
employees working there, and because I could speak the 
30 language I was able to take complete charge of all the con¬ 
centration work, and my duties were to just walk around and 
check the concentration reports. This required maybe two hours a 
day. I never did any walking around. (Tr. 64.) At that time 
I was having hemorrhages and a complete physical collapse. Upon 
arrival there I spent two weeks in the hospital and received treat¬ 
ment practically every night I was there, which was from July 1 
to the first of January, 1921. During that time I received pay on 
a monthly contract basis out of which I paid all of my own ex¬ 
penses. I left this position on account of sickness. I was physi- 
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cally unfit for any kind of (tr. 65) service. I had to quit because 
of my lungs—it manifested itself so that I could scarcely see. I 
was practically blind. I couldn't read the graduations on the labo¬ 
ratory scales. I was not dismissed but resigned and from there I 
went to El Paso. Texas. I tried to get medical attention there and 
I couldn't find a specialist. And I left and went to Los Angeles. 
I had a severe case of hemorrhages on the train and was forced to 
leave the train at Tuscon. Arizona, where I spent six or seven days 
in bed at the Congress Hotel in a private room under the personal 
attention of two nurses and a doctor. I continued the trip to Los 
Angeles and I couldn't find a specialist there. I went to San 
Francisco and I couldn't find a specialist there. I was looking for 
a lung specialist and a throat specialist, and also a spine specialist. 
From San Francisco I went to Chicago. (Tr. 66.) To get this 
clear, while I was in the hospital at Santa Barbara, and .at Chihua¬ 
hua. Mexico, right across the ward from me a young lady was 
seriously sick, and an old doctor, her father, from Chicago, was 
there taking care of her. And in meeting him. and having con¬ 
versations. and from his knowledge—and having lost two boys 
overseas, he requested that I come to Chicago to see him. And I 
made the trip to Chicago to see this doctor. I might say in coming 
into Chicago on the evening of January 26th, 1926—while in Mex¬ 
ico I bought a number of these long bath towels, and I would wear 
them around my 1 face to keep the blood from saturating the beds 
in the Pullman cars, and the beds in hotels. And in coming in this 
evening I had one of those terrible hemorrhages, and I took 
31 one of thobe bath towels and wrapped it around my face to 
keep from getting the blood on the train. And I have the 
correspondence there, and I tried to get the conductor to say that, 
but he died a few months later. I spent a number of da}-s in 
Chicago with this doctor. As a result of this examination (tr. 67) 
I went down to visit some friends in Toledo. Ohio. I spent February, 
March, and April in bed in care of the mother of the home. I was 
suffering intensive pain in the back and head. I had a doctor in 
Toledo but I couldn't tell his name. I then went back to Los 
Angeles and wefit back home and spent some time at the home at 
Ventura, California. I didn't do anything while at the home. 
The superintendent of the Tonopah-Belmont Development Company 
was the friend that started me out in the mining world in 1917. and 
he called me to Tonopah, Nevada, and that was in July, 1921. I 
was there the fifst time from July until January, but I was in the 
company hospital in the private care of nurses most all of the time 
from the first part of 1921 (1922). (Tr. 68.) I was paid regularly 
for my work while at this employment. As to my duties at 
Tonopah. that is another different problem in concentration, which 
is precipitation by cyanide solution. In the precipitation you sim¬ 
ply take the cyanide and mix it up with the water and draw the 
water to get six pounds of cyanide to a ton of water. And in going 
through the laboratory that was my duty, to keep those solutions 
the same weight and value all the time for the entire concentrator. 
This kept me employed for about three or four hours a day: mostly 
in standing up or sitting down. I was my own boss. (Tr. 69.) 
In October, 1921, I was receiving treatment not only at the company 
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hospital, but at the county hospital under a private nurse by the 
name of Mrs. Mears, and Mrs. Mears would even come with a re¬ 
quest of the doctor to my room, and I took the electric vibration 
treatment for my spine, and general treatment, |at the company 
hospital. In the latter part of October the company doctor and this 
nurse forced me to request Government hospitalization. (Tr. 69.) 
Prior to that time (October. 1921) I had not been treated either by 
the physicians of the Veterans’ Bureau or in hospitals of the Veter¬ 
ans’ Bureau. On or about October 31, 1921,1 applied to the Govern¬ 
ment for hospitalization, and I didn’t hear anything about it 
until the latter part of January, 1922. They called me to 

32 Reno, Nevada, some 225 miles away, for an (■xamination, and 
I went. Previous to the examination by the Veterans’ Bureau 

I thought it advisable to have a thorough physical! examination by 
disinterested doctors, so I went up to a doctor by the name of A. 
Parker Lewis and Dr. W. L. Samuels. They were in Reno. By 
their request I had sputum, certified sputum, tests made by the State 
hygenic laboratory. I believe that test was made by Dr. Alice 
Thompson. (Tr. 70.) I would like to say that Dr. Alice O. Thomp¬ 
son was not a bureau employee; but this was a personal request for 
the sputum test by Dr. Lewis and Dr. Samuels, both of the Veterans’ 
Bureau. (Tr. 71.) After this examination I repotted to the Vet¬ 
erans’ Bureau medical examiner at the special district office on Jan¬ 
uary 27. 1922, and received a partial examination, at the Veterans’ 
Hospital, bv a medical doctor, designated by the Veterans’ Bureau to 
examine. I was sent before them at the request of the! district office of 
San Francisco. The office of the Veterans’ Bureau doctors that I went 
to was located in Reno, Nevada. Dr. W. L. Walker made the X-ray 
report. I was before those doctors for examination j all told, maybe 
a half hour. Very little examination was made. (Tr. 72.) X-ray 
pictures were taken of my chest. Different doctors made the physical 
examination. They were working separately. I never secured re¬ 
ports from either of the doctors as to their findings. As a result of 
these examinations I was denied hospitalization. I received an offi¬ 
cial communication that the disabilities, as to why! hospitalization 
was denied. I haven’t it. (Tr. 73.) I did have it; I deceived it about 
MaV 6. 1922. from Dr. Delores L. Turner. I went under private care 
of Dr. Lewis and Dr. Samuels for 14 days. They gave me shots to 
try to build me up. Iron and sulphur, or sulphicle. and general 
treatment for my nervous condition. (Tr. 75.) I wjas in bed prac¬ 
tically all of the time. I went to the old position at Tonopah. 
Nevada, after their treatment. I went back and took |up the position 
at the latter part of February, and during the time; as I stated. I 
was waiting for the bureau to act on the liospitalization. and June 
26th. I had a complete nervous and physical collapse. I took the 
car one morning to try to go to work, or try to go to the plant to go 
on duty, and I just couldn't make it, that is all!. I was physi- 

33 cally gone. I couldn’t get out of the car. The! boys lifted me 
up and carried me into the office. I couldn’t get off the seat 

when I got in the office. I had terrible headaches, afid pain in the 
spine, and bleeding all the time. Before this I had been at un¬ 
employment for three or four months during which time I suffered 
intense pain and received treatment at the company hospital. (Tr. 
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76.) My duties during that time were to take care of the cyanide 
solution, and I worked three or four hours a day. I was having 
treatment by the company physicians all the time, practically every 
afternoon. I took everything at one time, and tried to settle my 
nerves and build me up. I don’t remember what—iron, quinine— 
everything. I then returned to Reno. Nevada, and again requested 
the medical officer of Reno, Nevada, for hospitalization which was 
denied. I was never advised why. (Tr. 77.) I was taken from the 
train to the hotel. I was placed on the train, and going across the 
desert it was. I should judge, about 110 in the shade, and my tem¬ 
perature was running around 102 or 104. and when I arrived in 
Reno, Nevada, at 6 o’clock in the evening, I had 104 1 /2 degrees tem¬ 
perature: and I went to a private home that evening and sent for 
this doctor the next morning, the Veterans’ Bureau doctor. Dr. D. L. 
Turner. I asked (tr. 78) permission through his office if I could 
go to San Francisco and enter Letterman’s Hospital at my own ex¬ 
pense. And he refused to give me that privilege. There was no 
Veterans’ Hospital in Reno at this time; I wanted to go to Letter- 
man Hospital because that is a general hospital. (Tr. 78.) I made 
a request July 5.1922. for hospital treatment by the Veterans’ Bureau, 
which was denied, and again on the morning of the 6th I requested, 
in person, that I be sent to the Letterman General Hospital. Again 
it was denied. I walked (tr. 79) across the street about a half block 
to Dr. Parker Lewis’ office, and Dr. Parker Lewis ordered me to his 
private hospital for treatment immediately, in Reno. He worked on 
the afternoon of the 5th and 6th and 7th. and prepared me for an 
operation. The Operation was performed on my throat. My tonsils 
were removed, and the entire lining of my throat was cut away. After 
the operation they held a consultation, about 20 doctors worked over 
me for about ten days, in order to keep me from bleeding to death; and 
also they were trying to bring me back to my normal condition, and 
I spent three solid months, July, August, and September, 
34 under those doctors, and they gave me hypodermic injections 
in the arm: one in the right arm in the morning and the left 
arm in the afternoon. Those hypodermic injections were given be¬ 
cause I was not ,4ble to take any food or liquid of any kind through 
the throat. (Tr. 80.) My general condition at this time was stich 
I just had to run to keep out of sight of the undertaker. I was so 
bad. Following this hospitalization. October 1st I received a ivire 
from the general manager of the Candelaria Mines Company, at 
Candelaria. Nevada, and he requested that I report over to his office 
as he wanted me to do some special 1 experimental work in regard 
to the silver mining work at this point, having to do special work 
in the precipitation of ore bv cyanide; and he was opening up 
this new plant, and it was to be a cyanide plant. I reported there 
on October 5th or 6th. I went by train and special car, and found 
my (tr. 81) duties consisted mostly of laboratory check, and the 
same check of the solution of the cyanide, and so on. Dr. D. Angus 
Smith was the company physician there. I tried to work, and I 
had to go from the laboratory to the plant; it was about 500 yards, 
and I found I couldn’t walk that distance. I took seriously ill' on 
November 15th. and they called Dr. Angus Smith, and he had to make 
a trip of about 26 miles up the hills. This was the closest place 
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to where his office was. And he ordered me out of there immediately. 
I was having terrible hemorrhages from the throat, and nervous 
chills, and most excruciating and intensive pains through the hips and 
back and eyes. I was having hemorrhages from!the lungs at this 
time, October, 1922. The hemorrhages came from the lungs through 
(tr. 82) the throat. Well, in the morning, if I would take the slightest 
exercise, for instance, my walking ten or fifteen! steps up a hill, 
I would have to stop completely, choked up with blood. Dr. Smith 
made a diagnosis of my condition at this time aind told me what 
the trouble was. I wired the subdistrict office of tlfe U. S. Veterans’ 
Bureau, or the boys wired for permission to enter the hospital in 
Colorado; and you have a wire there, sent C. Q. D. denying me 
that permission. (Tr. 83.) I was denied hospitalization in the 
Government hospital. I wired the Veterans’ Burejau, and they sent 
me a wire C. O. D. denying the admission. As a result of this 
35 medical advice, I left there as soon as I could get transporta¬ 
tion. and went to Arizona. I went to Phoenix. Arizona, and 
requested permission to the St. Luke’s private sanitarium. (Tr. 84.) 
I was denied admission because of the fact that lit cost me $72 a 
week. I paid every cent of the hospital bills and for doctors which 
I have detailed here. As a result of Dr. Smith’s!examination and 
advice, I gave up my work in Nevada and went to Phoenix, Arizona. 
I went to all the specialists in Reno. Nevada, some thirty. (Tr. 87.) 
As a result of my going around among physicians, I went to Dr. 
Elwood Phillips. (Tr. 88.) He put me to bed. took my temperature, 
and put me to bed and dieted me. (Tr. 89.) I don’t recall how long 
I stayed under him; several days. I remained there! some time under 
the treatment of some other doctor. I was later called by Robert 
W. Tally, general manager of the United Verde Copper Company, 
at Jerome. Arizona. I went there and reported, and he sent me to 
Clarkdale. Arizona, as superintendent of the smelter mill, and the 
first time I worked about nine days, supervising the operation of 
the plant, no duties. (Tr. 90.) As a result of Dr. Cummings' exam¬ 
ination I was forced to leave there, and I went back to Phoenix. 
I again wired the district office of the Veterans’ Bureau for permis¬ 
sion to enter the hospital at Fort Lyon. Colorado, and ana in was 
denied hospitalization. I went back to the company at Clarkdale, 
Arizona, and spent about twelve days more at the plant, and resigned 
and left there for Colorado. I left there on account of my health, 
on account of my physical condition: that took me up to about March, 
1923. I have not earned any compensation for work! since March 7th, 
1923. (Tr. 91.) Up to March. 1923. I have not beC.i furnished any 
treatment or hospitalization by the Veterans’ Bureau, but I have 
had hospital treatment since March. 1923. I left Phoenix, Arizona, 
and went to Fort Lyon. Colorado, and entered thei I*. S. Veterans’ 
Hospital at Fort Lyon. Colorado, some time in the middle of April, 
1923. No. 80. I think it is. and remained a bed patient continuously 
for two years arid three months. I was examined by private 
physicians and ordered into this hospital. I was |there two years 
and three months continuously. (Tr. 92.) I was a bed patient prac¬ 
tically all of the time. Upon entering the hospital I requested a 
3G hospital status; that is. the status that would! place a man on 
disability compensation; and whether the examinations were 
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submitted or not I don’t know, but I didn’t receive any replies to this 
request for almost a year; and during that year I had requested rein¬ 
statement of my insurance on three different occasions and never 
heard anything—never had any information concerning the insur¬ 
ance; and I requested permission to enter vocational training, and 
I never had any information regarding that. I was put to bed as 
a 24-hour bed patient for the first month. I believe it was. I was not 
put in a plaster cast at that time, but later. In July. 1924,1 requested 
permission to leave the hospital for a vacation up in the hills where 
I was working before I entered the service, and I was granted that 
leave for six weeks, and I visited the county courthouse there and 
(tr. 93) had my discharge recorded and had several interviews with 
several of the judges and a number of the attorneys there, and 
received information as to the procedure of insurance. Upon my 
return from the vacation I took quite an active interest in veterans’ 
organization work. Nothing was done for my physical condition in 
the hospital. I continued to stay on at this hospital for two years 
and three months. They did not give me a plaster-cast treatment at 
Fort Lyon. (Tr. 94.) i received a special examination by a number 
of boards. Dr. B. K. Hays was my ward surgeon, and Dr. Robert 
Cook was on one of the boards. And Dr. Whalen. Dr. Robert R. 
Russ. They were all Veterans’ Bureau physicians at Fort Lyon. 
Colorado. After staying there for two years, three months, my 
condition was worse than when I went in and I could not get any 
work. I was suffering more with my spine and lungs. (Tr. 95.) 
I had no treatments at all for my spine and lungs, and I had not 
worn any device for the benefit of my body during that time. As 
I stated, sometimes I spent as high as three months at a time straight 
running as a bed patient. After requesting my discharge at Fort 
Lyon. Colorado, in July. 1925. I went to Chicago and consulted a 
spine specialist. Dr. Edwin I. Rverson. I went there at my own 
expense, my own iniative. I underwent treatment. He examined 
me while at the hotel, and recommended an operation; and 
37 also that I be placed in a plaster cast. As a result of that he 
requested hospitalization for me at the U. S. Veterans’ Hos¬ 
pital. I believe. 59. at Maywood. Illinois. I went out there and was 
admitted and would return to his office down town to take treatment. 
When the spinal condition was so bad that they couldn’t place me in 
a cast, they recommended a steel brace. (Tr. 96.) I know that from 
my own knowledge. As a result of the treatment and advice given, 
I was given a steel brace, and I wore it around my hips and around 
my spine. It was a complete solid brace, came clear around here 
[indicating] my hips and my shoulders. It weighed nine and a half 
pounds, it was all steel and padding. I had to take all my clothes off 
to get into it. and it did me no good. I wore it about eight or nine 
months. (Tr. 97.) I wore it all the time I was at the hospital at 
Maywood. I did not apply for vocational training at this hospital 
or any other establishments of the Government. I left the hospital at 
Maywood some time in February. I believe. 1926. I requested my 
discharge: I was 1 discharged and took the train and made a trip here 
to Washington, and I requested admission from the United States 
Senator Means’ office to enter the hospital at Mt. Alto. I was in the 
hospital at Maywood about seven months. When I came to Wash- 
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ington I had the steel brace on. I was admitted to Mt. Alto Hospital 
as a result of Senator Means' activities and was there for seven 
months. (Tr. 98.) They gave me a few physiotherapy and helio¬ 
therapy treatments for the spine, but they did me no good. My 
physical condition generally when I entered the hospital was not so 
very good, and about the same when I came out. | I left Mt. Alto 
after staying there seven months. (Tr. 100.) I requested my dis¬ 
charge and was discharged, and soon after that entered suit on my 
insurance. I have had Government hospitalization j since I was dis¬ 
charged from Mt. Alto. I went from Mt. Alto Hospital to Colorado 
and spent, I think, about two weeks, and not getting any better, 
I wired the Mayo Brothers clinic at Rochester,! Minnesota, for 
permission to be examined by the Mayo Brothers: and this 
request was granted, and I was supposed to Report there, I 
believe, about the 27th of August—I don’t just irecall the date. 
I left Colorado and went up and went all through the Mayo 

38 Brothers clinic and had a thorough and complete examination 

by the clinic. I completed the clinical examination and re¬ 
turned to Washington in September and left some papers here, and 
then returned to Colorado and spent some little time again in Colo¬ 
rado, and my brother wanted me to come out to spend the winter 
with him in Washington State, and I went out and spent the winter, 
or from October until April of 1927, at the hotel at Aberdeen, Wash¬ 
ington, and I took seriously ill in April, 1927, and I requested per¬ 
mission to enter the hospital at Tacoma, Washington, and it took 
about three weeks for permission to be granted, and I had a number' 
of doctors work on me at the (tr. 101) hotel. I was suffering from 
a general physical collapse. At this time, I might say. the continuous 
use of this brace had me so sore and stiff that I could scarcely move. 
The pressing all through mv hips and arms was just!a mass of sores 
from this brace. I discarded the brace by request ;of the doctors, 
and I practically spent the entire time in bed from October until 
April, with my brother. After I went to Tacoma hospital, the 
Cushman Hospital, at Tacoma. Washington, I entered the hospital 
there for a short time and was unable to get any treatment of any 
kind other than massages for the spine, and had a f^w heliotherapy 
treatments, and again requested my discharge and wired Mr. McNeill, 
my attorney, to institute suit for this insurance. 11 returned to 
Washington in October, 1927, and consulted a numbejr of physicians 
and surgeons there. I went to Drs. Groover. Christie, and Merritt, 
and Dr. Christie took a cervical X ray. and I also | consulted Drs. 
Hall and Larkin. I was taken sick in the spring of! 1928 (tr. 102) 
and requested permission to enter Mt. Alto Hospital,! which permis¬ 
sion was denied, so I went to Dr. Tewksbury and was examined by 
him and have had repeated examinations since that time. I have 
not been on duty an hour or a minute since I came to Washington. 
(Tr. 103.) _ j 

On cross-examination, Wessal Stewart testified (tr.- 104) : After I 
went overseas I was transferred to the 120th Machine Gun Battalion, 
Company C, and remained with this company | from October, 

39 1918. to some time in December. I was acting sergeant in 
charge of labor (tr. 104) service, and my duties were super¬ 
vising men and running communications from one headquarters to 
another. Sometimes I had four, and sometimes I had forty, maybe 
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more. These men and I did not handle all the communications for 
the company. I don't know how many others were handling com¬ 
munications. There must have been a dozen or more. I just had one 
communication. Those men were neither over or under me. I car¬ 
ried on communications. As to whether at the previous trial of this 
case I said I had ten to twenty men, I couldn't give you an approxi¬ 
mation at all. because there wasn’t any certainty, whether there were 
ten to twenty men. or four to forty. (Tr. 105.) I was hit by a shell 
on November 6. It is my conclusion that I was hit by a shell. I 
was asked by Dr. Hurst, appeal group, central office, Veterans’ Bu¬ 
reau. on June 29. 1926. what hit me and did not say, “ I am not sure 
whether it was shrapnel or a horse or a tree or what it was.” I 
said to I)r. J. H. Hurst of the appeal group board that I didn’t 
known whether it was shrapnel, or what it was that hit me. I didn’t 
say a " horse or a 1 tree." I appeared before an appeal group at my 
own request, and Dr. Hurst was chairman of that board. There 
were maybe twenty around there who asked me questions. I should 
judge the explosion threw me thirty or forty feet (tr. 107) and I 
landed on the side of mv face and head. My head and right shoulder 
hit first: I don’t know how long it was "before I got up. I was 
momentarily stunned. I couldn’t tell how long I was stunned. I 
don’t have any idea. I couldn't tell how long I lay there bv the 
position of the sun. because at that particular time the sun in France 
we didn’t have any. I didn't notice what time of day it was either. 
I should judge, maybe, approximately, ten or fifteen minutes, or less. 
I got up and continued on across the field. I was sent for to take a 
message. (Tr. 107.) I had not received the message. I was going 
for it. I haven't any idea of the name of the man who came for me 
to go and get the' message. I was going over to another regimental 
• headquarters, to the best of my information. I do not know the 
name of the organization. This happened before I arrived there. 
After this happened. I went across and joined this field— 
1 have forgotten now whether it was the 5th or the 39th 
or the 123 Field Artillery. I had instructions to go 
40 there and take this radio message. I continued on to get 
this message, and I went over to this company. There were 
people around taking messages, but I didn’t complete the trip. 
(Tr. 108.) To the best of my knowledge I never completed the 
trip. I think I remained with the unit that I joined until the fore¬ 
noon of the next day. I haven't any idea how far the unit was from 
my organization; It was several kilometers or maybe a mile and 
a half, or maybe more. I returned by myself, the next day, I 
walked back. I remained on active duty after I rejoined my com¬ 
pany, about November 7th, and continued with that organization 
during the remaining four days of the war. I was on active duty, 
but I didn’t have those four or forty men under me. (Tr. 109.) 
I didn’t have any men under me, and I didn't carry any messages 
myself. As regards my duties those last four days, as I stated in 
my previous testimony. I was recommended to be promoted to this 
sergeantcy. and I was assigned a platoon sergeant, and outside of 
that I didn't have any duties at all. As to my duties in this capacity, 
the duties overseas are limited, only looking after a man’s equip¬ 
ment. The equipment of each platoon has four machine guns, carts. 
Up to November 111 instructed the corporals under me to do that. 
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In my previous trial I did not testify that after being injured by 
the shell I continued to carry my message. (Tr. ilO.) I said “I 
continued on for the message.” I think that is what I said. We 
had one captain, of the medical unit attached to the 120th Machine 
Gun Battalion, and I could not find whether he was; on duty Novem¬ 
ber 7th. I looked for him. There was only one doctor in the 
medical unit attached to the 120th Machine Gun Battalion and I 
found him in Germany. I found another physician before that 
time; there was a physician attached to some unit, some artillery 
unit at Besch, Luxemburg, battery physician. (Tr. 111.). That 
is the first physician I saw, from November 6 until II got to Luxem¬ 
burg; that was along about the 16th or 22nd of November. When 
the shell hit me it did not cause any break in the skin or any por¬ 
tion of my body. (Tr. 112.) It left no external iscar, just a de¬ 
pression in the bone. .A slight depression in the spinal structure. 
The explosion made a dent in the tenth, eleventh, and twelfth 
dorsal vertebra?. I have seen it myself personally, and you 

41 can see it bv looking at it, it looks like a dent. There is a 
depression there, maybe two and a half inches long, and 

maybe a half inch deep (tr. 113) right up and down the spine. 
It is right here [indicating], just above the hip, arid I saw it in a 
mirror. There are other external markings as a result of this ex¬ 
plosion. By turning to the right this bone [indicating place on 
side of neck] comes out: and turning to the left, you throw it out 
on that side [indicating]: it is visible: it can be felt there, if you 
want to feel it. It is the same on the other side; I have seen it 
in glasses. (Tr. 114.) I was not on active duty every day from 
November 7th until I got to Luxemburg, but I was on active duty 
the remaining four days. I was with the 120th Machine Gun Bat¬ 
talion. There were two divisions, the 5th and thej 39th. stationed 
in front of us. In this particular case the infanjtrv was not in 
fi’ont of the machine gun battalion. The 39th Division Infantry 
was between us and the front line. Only another regiment of our 
division was (tr. 115) in the front line. The 121s|t Machine Gun 
Battalion was on our right; and the 39th Division hjad a regimental 
infantry on our left, and we were somewhat in thej center. Some¬ 
times in battle formation the infantry is up facing! the enemy and 
the machine guns in the rear; that is correct on this occasion. 
There is no set or definite formation practiced in tiijne of war: and 
on this particular occasion the machine gun battaliop couldn't move 
as rapidly as the infantry could and keep up with the retreating 
enemy. My particular organization had been on the front line but 
had been brought back to the reserve before I jqined them. It 
went back to the front lines on October 26th. My [particular bat¬ 
talion was assigned to a special (tr. 116) gun tinker Major Gen¬ 
eral McCoy: and special units of that division were pent into active 
combat. We were held on alert—that is, we were ljield in reserve, 
behind—but did not continue to be held in reserve until the armis¬ 
tice. We moved into action the 10th and 11th of November, and 
during that time our organization moved with jits equipment 
up toward the front, and I moved with them. My duty 
mainly consisted of trying to keep up with my unit. (Tr. 
117). After the armistice was over, I stayed in the 

42 same location for some four or five days (tr. llir) and then my 
organization started to escort the Germans babk, and I went 
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with the organization afoot. I had to leave all of my equipment. 
Sometimes I walked four, sometimes five miles a day. and sometimes 
a little more, and others not so much. It would be hard to say how 
far I walked into Germany, because I didn’t walk all the time. 
I couldn’t even tell you approximately how far it was from our 
station to Germany. I walked sometimes with my organization when 
it was escorting the Germans. I would like, for your information, 
to clarify one thing. (Tr. 118.) After the armistice we threw 
everything away off the machine-gun cart; what we hadn’t already 
thrown away, we threw away, and we placed our packs on those 
carts and sometimes when we wanted to, we could steal a ride, and 
I stole lots of rides in that way. When I reached Luxemburg I 
called a physician, and I couldn’t find one in my division, and I 
went to Luxemburg to see one. I couldn’t tell you whether it was 
a Regular Army physician, or National Guard, or what not. He 
was a physician with the American Expeditionary Forces, and he 
did not examine me. I think I was in the infirmary about ten min¬ 
utes. and I asked him for something to stop chills. (Tr. 119.) I 
think he gave me some iodine and salt, after which I went back to 
my unit. I did not see any other physician there while in Luxem¬ 
burg; I remained at Luxemburg. I think, ten days; then I went to 
Coblenz. German}’. I did not see a physician there. We were only 
there one day. From Coblenz we went to a little place called Elshiud, 
and I saw a physician there. He was a captain, a division surgeon. 
I don’t know just what his name is now. He examined me. I con¬ 
sulted the doctor, maybe, 20 or 30 times. (Tr. 120.) It was some¬ 
time in December] 1918. I wouldn’t say this doctor treated me, I 
didn’t get any treatment. He looked at me on some occasions when 
I was in the dispensary where he had his office, twenty, or more 
times. (Tr. 121.) During the time I was seeing this doctor, I did 
not remain on active duty with my unit or organization. I was not 
sent to a hospital or infirmary. I did not get up every day. I 
stayed in bed at the divisional headquarters where I was assigned as 
instructor at school. I did not have any morning calls at 
43 this time, and there was no check-up on the organization. I 
was the commanding officer while I was stationed at school. 
I continued to teach the school after I received treatments. After 
I started to teach. I did not personally handle the guns. (Tr. 122.) 
I did not take them apart. I taught the nomenclature and a demon¬ 
stration of the nomenclature, and the instructor and students had to 
take them apart. I did that without handling them myself. I was 
stationed there teaching school the first time about two weeks and 
on subsequent occasions I taught it was about two weeks. It was 
two weeks in January, and then we dropped off a month, and I 
would go out all over the regiment and other divisions in instruction. 
I had a car would take me any place I wanted to go. and I had 
to report at different regiment headquarters. You see. during the 
war each regiment: of infantry had what is known as a machine-gun 
company, besides each regiment of infantry had a battalion of ma¬ 
chine guns assigned to it. and those regiments with the machine-gun 
company attached had to receive the instructions of some special 
division, and they couldn’t—they were so far away they couldn’t 
send men to the school at Ringsdorf in order to receive the instruc¬ 
tion. Therefore, I had to go out and take those different students 
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as they (tr. 123) could come. This organization was some twenty 
miles away where I went to teach. I rode in an automobile to and 
from Ringsdorf. I don’t believe I taught any in December. It 
might have been the latter part of December. I was to leave just 
before Christmas. I believe the first school started sometime in 
January. I had leave on one or two occasions. Leave was for 3 to 
6 days. I did not stay in Ringsdorf during those periods. (Tr. 124.) 
I went down to Elshiud and took a boat up and! down the river. 
That was a special arrangement with the boat companies to take 
these companies to take these sick boys up and down the river. I 
did that every time I had three or four days off. ' They wanted to 
send me back to the evacuation hospital for treatment, and I 
wouldn’t go. I have forgotten who wanted to lend me back, I 
think the division surgeons. I was bleeding constantly every day, 
a little every day, usually in the morning. While I was 

44 teaching the officers I have had blood run dOwn on my shirt 
many times, and I would walk around the Hall and continue 

to teach. (Tr. 125.) They asked me to go back tojthe hospital and 
I wouldn’t go. This kept up until I left Ringsdorf. After leaving 
Ringsdorf I went to Brest, France, but did not continue to be com¬ 
manding officer. I didn’t have any special status—after I was 
removed from active service with my company, I ‘was attached to 
the division headquarters as assistant to the ordnahce office with a 
divisional status, and I could go and come any tiine I wanted to. 
As long a I had the school I kept the school going, but I wasn’t 
responsible and didn’t have to report to anyone. After I finished 
my first two weeks of school I was relieved from the 32nd Division 
and transferred to the 41st Division of men for training purposes. 
I was called to the First Army headquarters, down tjo Major General 
Dickman’s office, and was requested to remain in the army of occupa¬ 
tion as an instructor if I wanted to. It was my own wish that I 
returned with the company to the States: I could have remained and 
been promoted higher than in the ranks, or remained at the present 
ranks, but I requested that I be returned with the troops that I had 
served with. (Tr. 12G.) I left Ringsdorf and went to Coblentz, 
and tuen went to Brest. France, and from Brest ive went on the 
S. S. Yon Steuben to the States. It took only three days from 
Ringsdorf to Brest, and then we were held at Bresjt for delousing, 
I think, four days. There was no medical unit attached to the 
organization at France. The organization was completely broken 
up. I suppose there were some physicians arounjl Brest of the 
United States Army, there was probably 300,000 of 400,000 troops 
there. I did not look for medical treatment at Brest] I went around. 
I believe, to the infirmary once, and stayed in there maybe five or 
ten minutes. I don’t believe I received any mediciil treatment on 
board ship on the way back. (Tr. 127.) I came to this country and 
landed at Hoboken, and went from there to Camp Mills. Xew York, 
and remained at Camp Mills five or six days. I went through a 
hospital, a private institution there. I went there for a special 
examination. This examination was a blood count] and heart test 
only. I had no other medical examinations dr treatments at 

45 Camp Mills nor did I ask for any. I went; to Fort D. A. 
Russell. 'Wyoming, after leaving Camp Mills ;(tr. 128) where 

I remained about four days. I believe Fort I). A] Russell is the 
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Regular Army camp. I did not receive any medical treatment there. 
I was discharged there. I was examined prior to discharge from the 
service, about the usual examination, like a bunch of slice]), something 
like that. I didn't receive any physical examination. 1 was called 
in and asked a few questions, and outside of that was not examined. 
I don't know whether it was a medical officer or not, sometimes they 
wear insignia—this man who examined, I believe, was in civilian 
clothes, just one nian. (Tr. 129.) 1 don't recall now just what it 

was he asked me. He asked me something about cooties, and that is 
all I remember. I was not stripped at the time, and 1 received no 
physical examination whatsoever. 1 believe the doctor, if he was a 
doctor, in civilian clothes, asked me a few questions. I signed a 
statement regarding some equipment, but no physical condition. 
Defendant's Exhibit No. 1, handed me bears my signature. 

(Thereupon the report of physical examination of enlisted men 
prior to separation from the service in United States Army, signed 
“ Wessal Stewart," dated May 20. 1919. Fort I). A. Russel, Wyoming, 
was marked “Defendant's Exhibit 1.") 

Defendant's Exhibit No. 1 reads as follows (tr. 131) : 
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REPORT OP PHYSICAL EXAMINATION OP EH- 
T TSTF.D MAM PRIOR TO SEPARATION PROM 
SFRVJCE IN THE UNITED STATES ARMY 



DECLARATION OF SOLDIER 

Hare no* iyim to War fat at fa pn ato 

Itm* you a*e »u!feri«* from fa effect* of ana wormd. injury. Of din- 
or fat too how dmbiltfa or impairment of ValtK 
wh»far or not mcorrrd at fa military trr-ric* ? 

Aww . ...... 
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wound, injjry, of ditram. 
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CERTIFICATE OF IMMEDIATE COMMANDING 
OFFICER 

I Cumrr That: * 
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47 I want to clarify the statement I made awhile ago that at 
the time I was being discharged from the military service 

at Fort Russell I did not know whether or not there was a doctor 
present. We were all requested to report to a certain location, and 
we marched around in a circle, and I believe that! (tr. 187) man 
was in civilian clothes, and he asked us a few questions, to 

48 the best of my knowledge. I haven't the slightest idea what 
his name was. On the previous trial of this case when 

asked the question " Were you called before a medical officer “ to 
which I answered " I was called up one morning, and Dr. Benjamin 
K. Black, if I remember it rightly, was on that board: I was then 
under the impression that Dr. Black was there at the time, but not 
on the board. (Tr. 138.) As to whether this refreshes my memory 
as to whether there was a doctor present when I whs examined for 
discharge I state Dr. Black enlisted in our old regiment, and know¬ 
ing from early training and experience in California, land I happened 
to see this major walk down from the discharge headquarters, and 
I was under the impression he was on one of the boards: but he 
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was not on the board where I was at. As to my previously testifying 
that I had a conversation with l)r. Black at that time, I will tell 
it very plain if you will allow me. Walking into the place where 
we received our discharge was a place about like this [indicating]. 
As I walked past Captain Chase, who was a medical officer, and a 
captain in one of the companies that I served with temporarily in 
Camp Kearny, California, was sitting just at the right as I entered 
this little gate, and I walked over and shook hands with Captain 
Chase. He said. " Sit down: I want to talk to you."' So I sat 

down and we had quite a talk. I am leading up to the conversation 

with Dr. Black. It was through Captain Chase that I asked if a 
man there was Dr. Black, and I was informed that he was not. 
(Tr. 139.) I did not talk to Dr. Black. At the previous trial of 
my case after stating I was called before a board on which Dr. 
Benjamin Iv. Black is in answer to the question, “Just what hap¬ 
pened with reference to that "I did not answer. " He asked me 
how I was feeling and I said I was tit. and that is all there was 

to it." At the previous trial of my case I testified in answer to the 

question “Did you strip for examination, or what happened, that 
I went into a room. I don't just recall the doctor's name, and they 
started to strip us. and he said. * Down to the waist is enough.''’ 
(Tr. 140.) I don't recall word for word, but they made some request 
of a number of us. but in passing the men through for discharge. 
We come to this place and stripped off our shirts and went around, 
and lie asked us—I believe he said, “Are you all right, boys," or 
something like that, in just a nice way, and we just marched 
49 around in a ring and marched out again and dressed and 
went out. I don't recall whether that was my testimony at 
the previous trial, but I believe the only thing they asked us to 
remove was our uniform—the outside jacket of our uniform. I 
testified that after I entered the military service and went over to 
California that my organization was quarantined for some two 
weeks (tr. 141) for meningitis. I did not have meningitis. After 
the explosion I was temporarily numb, the paralysis was in my 
right shoulder, and my face and side and back. It was just a 
numbness, and sometimes I could not move my arm on the right 
side. I might have been fifteen minutes, or more, that I couldn't 
move my right arm. (Tr. 142.) This paralysis or numbness lasted 
about fifteen minutes, at that time. I later had a reaction of the 
condition. The next time I had a reaction it bothered me and 
annoyed me continuously, and does to this day. By paralysis I mean 
an inability to use, or retarding the use of the arm: and also the 
limb. This was hot a complete paralysis of the arm: I couldn’t say 
a complete paralysis. I can move all parts of my body now. I think 
the worst case of incomplete or partial paralysis was in the Chicago 
Hospital, in Chicago. Illinois. The next time after the first fifteen 
minutes that I had a partial paralysis was in 1929, the worst one I 
ever had. The next one after this. I don't remember. Dozens of 
times. That is as definite as I can fix it. (Tr. 143.) The worst time 
was in Chicago in 1923. Mv hips bothered me at this time and have 
always bothered me. since I was struck. They have hurt since about 
fifteen minutes. 1 I stated that the numbness continued and a slight 
paralysis continued for maybe 15 or 20 minutes. I mean after I 
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came to—if you want to know the facts, I got up, or! tried to get up, 
and tried to sit on the side of a log across an old shell hole, and I 
couldn’t rise. I 

50 This condition of the hips has bothered me fever since I was 
hurt. It all depends. If I get up against j somebody that 
wants to twist my bones in an examination, it bothers me a great 
deal. It also bothers me in inclement weather. Inclement weather 
affects it. It has bothered me every time we had inclement weather 
since I was hurt. I am able to walk now and I appreciate that. 
I am able to use my arms occasionally. Well, this jone bothers me 
sometimes [indicating]. My right arm bothers me Sometime. (Tr. 
145.) It has bothered me continuously since discharge. That is 
correct. I wouldn't say that it has bothered me every day; no, sir. 
I have been able to use it to some extent since discharge. It was in 
August, 11)25, when I was first unable to use my right arm. Im¬ 
mediately after the explosion I was having hemorrhages, the severe 
hemorrhage stopped as soon as I kind of raised up and throwed 
over on my left side. But the bleeding of the throat has continued 
up until this day, and my throat has bled every day since practically 
(tr. 14G) and has bled from that day to this and i$ still bleeding, 
practically every night. It just streaks the expectorations, the 
sputum. There has been times when it was more than a streak. I 
couldn't tell you the thousands of times. I have bled every day 
and every night since I was hurt. The last real bleeding was just 
before my operation in 1922; since 1922 it has been blood streaks in 
the sputum. I was bleeding from the mouth at the time I was 
discharged from service. (Tr. 147.) I did not mention that fact 
to the doctor who examined me. Defendant's Exhibit No. 2. which 
is an application for $5,000 war-risk insurance, bears my signature. 

(Thereupon an application for insurance dated January 30, 191S, 
was received in evidence as defendant's Exhibit No. 2;.) 

5S972—31-3 
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JBTPEICATIOW FOR JNSUHBEN 0 E 

jfy m •» u .nmi. •~Z.nL ... Jt ssm sf.. .. 

(Giiwc) (SfwM>) (Urfame) 

Horn* address . .Jcet... 

(No. »nd M.-wwt or rural root*) 

Date of birth .. .Ostfibfir .8.......*..,—....1894.... Age — 

CMoath) <D*y> <Y«*r> 

Date of last enlistment or entry into active seeinc^.. 


3eX.UK...jRolowrto*. 

(City. 2 *o, or po*t ofice 


btrtoiUr) 


month, tiny. *n 4 you) 

I hereby apply for insurance in the sum of $.... 5*000*00. payable as provided in the Act of- Congress 

approved October S, 1917, to myself during permanent total disability arid from and after my death to the follow- 
ing persons in the following amounts: 


ulation?;.■ t.* j rtdx& or *»renaAi»r 

TO MX <CI«*B) (&U 4 JW) (Lm TUmm) 

rorr omac ax>du.v> 

(ft) rJS OOramrf Sum 

mm 

-S«lf* 



1 5 , 000.00 

im Silid*. Co'ofn&o. 



















(fc)...-.- ...... 


Id case any beneficiary die or become disqualified after becoming entitled to an inotaUment but before re¬ 
ceiving all installments, tbe remaining Installments are to be paid to aueh perooa or pereonH within the permitted 
daw of beneficiaries as may be designated in my last will and testament,, or in the absence of such will, as would 
under the laws of my place of residence be entitled to my personal property in case of intestacy. 

I authorize the accessary monthly deduction from my pay, or if insufficient, from any .deposit with the 
United States, in payment of the premiums as they become due, unless they be otherwise paid. 

If this application is for more than $4,000 insurance, I offer it and it is to be deemed made cs of the date of 
signature. 

If this application is for less than $4,500 insurance and in favor- cf wife, child, or widowed mother, I offer 
it and it is to be deemed made as of February 12, 1918. 

If this application is for less than $4,500 and in favor of some person or persons other than wife, child, 

., , T<T -. a a ri Date °* signature ) Strika out whichever 

or wioowed mother, I offer it and it is to be deemed made as of < ... >. . . * 

\ I ebruary 12, 1918; ; is not wanted. 

Not*.—If In th* I*at paroirraph you atrlk* out "Dato of *lffn*tur«” living •T*bru*rr 1J. J»;S." th* T*w pivot you hi 

a month tor Ilf* in c*w* of permanent total <lliaMeE>»nt occurring prior to 6*t* and th* will* j.TMKtity amount to ft J#* 

your widow, fchtUS. or wldowwj mothwr for not to exce*4 540 month* lew* Wypant* mad* to you whHo Itvihx. but noth- lr ^ 

injr to anyoo* ole* In cam of your daath b*for* *i»cb data and tn« tnauraac* for th* d«u>*snatod b*o*I)cl*ry othar than w 

w»f*. child, or wldowad mother l* *ff*ctlv* only if you d!« on or after Kooruary 1J. ISIS. 

If you *irik* out 'Tehruary 15, mv. M loavips “Oat* of •lsnaturo,*’ a amaller insurant* both a^alnat death and 
disability takes *ff*ct at one*. hut Is payable in caaaatf death to th* dMlsnaiad b*netclary. 

To whom do you wish policy sentt (Name) .JfaCflfll.Stanart... 

(Address ). 157 th. Jafaxtrj'/ 

Signed at ^r i wi^ .....C^..Za^.»..ClU foM >».. 

.30. day of.„J.9mM3* . .,..091 * 

Witnessed by....0;.. 

Bonk .2ad..W...^m„XWTs. 

" Oviumwmimg . 



52 The premiums on $5,000 insurance were deducted from my 
active service pay (tr. 148) from January 30th, 1918, until 1 
was discharged from the service in May, 1919; I believe I paid 
premiums after : discharge up until August; that was my instruc¬ 
tions. I requested my bank to pay the premiums after discharge. 
I did not pay anything personally. The bank had instructions to pay 
them in my behalf. I have not gotten any receipts from the bank 
for the money which they paid as premiums in my behalf. I couldn’t 
say either way whether any premiums have been paid in my behalf 
since I was discharged. After discharge I returned, to Salida, Colo¬ 
rado, and I never did look for any work. I secured work after dis¬ 
charge sometime in tlie latter part of August, and from May until 
August I did not look for any work. In August I started to work 
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in Pitkin, Colorado. This position was offered mi?, and I worked 
there specializing in oil flotation. I was supposed |to supervise the 
oil flotation in connection with the concentrator. (Tr. 150.) I had 
to look after the oils and the machine. Sometimes in emergency 
cases I would go to the plant at 7 o’clock in the morning; other times 
at 10, and other times in the afternoon. In the afternoon I could 
stop any time I wanted to, three or four or five or seven. (Tr. 151.) 
I remained at this work in Pitkin approximately two weeks or less. 
By special arrangements with the company I was to| receive, I think, 
$5 a day and special bonus. They had a superintendent in this plant 
before I began to work, and after I left they got another. The super¬ 
intendents at this plant were paid by the month; jbut I was paid 
specially for this experimental work. (Tr. 152.) My work at Pitkin 
was not regular employment but a special job, which involved the 
testing of the oils and the general observation of the machines. After 
I left there I returned to Salida and remained there maybe a week or 
ten days. I was called to Whitepine, Colorado. I did not go to Cali¬ 
fornia from Pitkin. I secured work in Whitepine and was there just 
three days. I merely made some recommendations for the operation 
of the plant. That is what I was hired to go to Whitepine for. The 
work at Whitepine did not involve any manual laboir. When I left 
Whitepine I went back to Salida (tr. 153), where I remained maybe 
a week, when I was called to Georgetown, Colorado. Harry L. 
53 King, the superintendent, or the former superintendent of the 
plant where I was employed previous to entering into the 
service, was at that time general manager of the plant at George¬ 
town; and being an old instructor and superintendent, I went up to 
see him and remained there one day. when I returned to Salida. When 
I returned. Mr. Wellman’s wire was waiting at the room for me, 
and about four or five days later I left for California, a small place 
they called Tecopa. I secured work just temporarily, j I had a special 
position arranged for me by Mr. Wellman (tr. 154),j which position 
was to check the flow sheet and the operation and extraction of the 
concentrator at that point. This work did not involve any manual 
labor on my part. I could not say what the company paid me—maybe 
a $100 a week. (Tr. 155.) I started to work at Te<popah the latter 
part of October, 1919; I was with them up until abput the 16th or 
17th of November. I believe it was. I didn’t have any definite work¬ 
ing hours. To make this plain, the plant was not in operation at 
the time of my arrival on the scene. Neither was it ini operation until 
I had an opportunity to check the (tr. 155) flow sheet of the pre¬ 
vious years showing the extraction from this plant, | because I was 
ordered there strictly to change the entire flow sheet of the plant to 
make a better extraction for the ore that they were trying to handle. 
I had men working under me. and they usually tried! to be on duty 
at about 7.30 or 8 o’clock, and they quit about 3 o’clock in the after¬ 
noon. I did not supervise these men; I had a speciajl foreman over 
them. The mine was about 12 miles from the milling department, 
and they had a special train to bring the ore down from the mine to 
the mill, and the train ran away one day and wrecked the engine, and 
we were forced to close the plant down: but I was appointed super¬ 
intendent in complete charge of the milling department upon the 
resignation of Mr. Wellman, and I could have continue^ on providing 



34 


UNITED STATES VS. WESSAL STEWART 


that my health would have permitted. The plant closed down tem¬ 
porarily on account of the wreck of the railroad. (Tr. 156.) I left 
the plant before it started up attain, but I did not sever my relations 
with the company until some time later in November. I testified 
yesterday that the reason I stopped working in Tecopa was that it 
was just impossible for me to be around the plant while it was 

54 in operation, and even the laboratory, the smell of ammonia 
and acids, it affected me so that I had to give it up. It was 

impossible for me to be around the plant while it was in operation; 
and even in the laboratory, from the smell of the ammonia and acids, 
it affected me so that I had to give it up on that account. The plant 
closed temporarily, and the laboratory work ceased. After the plant 
closed I went imrtiediately to Los Angeles. I had to report to the 
general manager, and I turned in my report, and also my resigna¬ 
tion. which he refused to accept, and spent a number of days there 
under the doctors. 1 had several teeth—two teeth—extracted and 
then went back up to Ventura. California, to home. I stayed at the 
private home of Mr. and Mrs. E. Sheldon Gary. I think it was in 
the latter part of January. 1920. that I next secured work. Mr. 
Wellman again wired me from New Mexico: and I (tr. 157) left or 
took the train out of Ventura and went down to New Mexico, to the 
Eightv-five Mining Company, at Valedon. New Mexico, about the 
26th or 28th of January. 1920. My duties with the Eighty-five 
Mining Company consisted strictly of checking oil and the ore extrac¬ 
tion. this being a very easy mineral to handle: certain mining com¬ 
panies use the oil flotation for this particular extraction. I checked 
the oil and mixed the oil. or saw that the oils were mixed properly 
to get the best flotation from the machine. My position was assistant 
superintendent in charge of the mill, and there was no name given 
to my kind of work. I couldn't tell you what I was paid for this 
work—approximately 86 or maybe 87 per day. It was monthly pay. 
The assistant superintendents in that plant were paid by the day. 
(Tr. 158.) The position of assistant superintendent of the mill 
was created for me. and I was paid by the month. My salary was 
fixed by the month, and not by the day. I think I was paid about $6 
or maybe 87 a day. I was paid whether I worked or not. (Tr. 159.) 
I was paid by the month without reference to how many hours I 
worked a day. I was there February. March, and April. (Tr. 160.) 
The plant was sold the latter part of April. I was not the only 
person doing this particular kind of work: I worked in connection 
with Mr. Wellman. 1 was the only assistant to Mr. 'Wellman in 
connection with this type of work and did whatever work 

55 was necessary in that capacity djuring this period. There was 
no other person hired to do this work between January and 

April. They didn't have to get anybody else to do the work that 
they expected me to do before the plant was closed or sold. After 
a fashion I tried to carry on. I believe I received pay at the full 
rate for this period of time from January until April. 1920. The 
arrangements I had with Mr. Wellman would practically (tr. 161) 
permit me to work overtime if I so desired. I don’t recall working 
overtime, neither do I recall how much money I received while work¬ 
ing in this plant. I could not say approximately how much money 
I received. Wh8n the plant closed down in April. 1920, I was called 
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to Nacozari, Old Mexico. I think I was ordered fori duty sometime 
along about the middle of May; I arrived at (tr. 162) this place. 
I was called there as a foreman to supervise the construction and 
operation of the concentrator and didn’t have any manual labor to do 
in connection with this job. I had about 140 or 150 men working 
under me. They took care of the machines, and, in general operation, 
they looked after everything. I think maybe I wias at Nacozari 
either eight or nine days, or possibly eleven days. I couldn’t tell how 
much I was paid down there; I have no idea how mjueh I was obli¬ 
gated to receive. This employment was for the Montezuma Copper 
Company. (Tr. 163.) If I was employed as a tinsmith at Nacozari 
by the Montezuma Copper Company, they certainly got stung for 
employing a man that didn’t know anything about (insmithing. I 
did not work nine days. I couldn't tell you whether II worked from 
May 8th to the 17th. nine days, and received $56.25 ;for that work, 
because I didn’t receive any money until several monjths afterwards. 
I never went back to this place again to work. I don't remember 
that I returned to work for the Montezuma Coppejr Company on 
June 14, 1921, and continuing there for a period of 17i days, and that 
during that period I earned $93.50, neither do I remefiiber of having 
worked for them from July 1 to 17, 1921, and that I was paid $93 
for it. (Tr. 164.) I returned the first time from Mexico in the latter 
part of May, 1920. The next place I secured work was Waldo, New 
Mexico. That was again a special outside reduction plant. I 
worked for the Bryant-Grabenau Oxide Company. My posi- 
56 tion was simply to supervise and observe the valine of the oxide 
produced by the blast furnaces. I haven’t the slightest idea 
what I was paid for this work. I may have receive)! $7 a day; I 
don’t know. I had this job three days. I next went! to the United 
Smelters and Refining Company. The plant was located at Santa 
Barbara. Old Mexico. I was again one of the men in charge of 
flotation and mill operation. If I recall, it was the j early part of 
July, 1920, that I went down there. I remained there until Decem¬ 
ber 25th—Christmas Day; from July to December; that is 1920. I 
haven’t any idea of how much I was paid for this wofk. I couldn’t 
tell approximately what my wages were, for I was working on an 
unassigned status, and for time spent down there tliey gave us a 
bonus. I don't recall what the arrangement or stipulation was as 
to pay. That was the American Securities Company!, a subsidiary 
of the American Smelting & Refining Company. (Tr.| 166.) 

The witness was temporarily excused, whereupon Dr. John W. 
Shaw, a witness called on behalf of the plaintiff testified (tr. 167) : 
I am a practicing physician in the District of Columbia, and have 
been engaged in general practice about thirty-five years. (Tr. 167.) 
I know Wessal Stewart, the plaintiff in this case. I do not exactly 
recall when I first became acquainted with him. but I think it was 
about a year and a half or two years ago. He came to my office 
to consult me when I first met him. He complained jof some lung 
trouble, and I examined him. (Tr. 168.) He was suffering from 
(tr. 169) the ordinary symptoms of tuberculosis, rales, j just the ordi¬ 
nary things, spitting blood, and night sweats, and thje things that 
go with tlie disease. My diagnosis was pulmonary! tuberculosis. 
I told him to get good fresh air and good climate, and! absolute rest 
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and overfeeding, an abundance of good food, which they usually 
prescribe in these cases. And very little medicine. I told him it 
would not avail much. I don't recall whether he had a temperature, 
but at the time I made a record of it. I think it is on that state¬ 
ment. I know it was very (tr. 170) high, unusually high. It was 
103.3 degrees. He was not at that time able to follow any gainful 
occupation. 

On Cross-examination. Dr. Shaw testified (tr. 173) : I do not 
57 recall the date of the examination. I have made a statement 
at that time. As I said. I haven't any personal record. This 
examination was made April 1(5. 1020. I couldn t tell what time of 
the day the examination was made: I don't recall whether it was 
made in the morning or the afternoon, most likely in the afternoon, 
judging from the 1 temperature. This examination was like an ordi¬ 
nary examination: not over fifteen or twenty minutes. 1 think 
I examined Mr. Stewart on other occasions than April l(i. 1020. 
He was in my office several times: two or throe times, possibly, 
near about the time that was written. (Tr. 173.) I'lie examina¬ 
tions covered not 1 over several weeks, all told: they were all within 
a few weeks. I did not strip Mr. Stewart entirely. I stripped 
his chest: I did not make an X ray of his chest. I did not make 
a sputum examination: the case was so evident that it was not 
necessary. I examined him with a stethoscope. I found numerous 
rales: several obvious consolidations near the apex, in the upper 
portion, the top lobes, all over the top lobes. I don t remember 
whether I found rales in any other part of his chest. I sually the 
reflected rales is all over the chest. But the origin is in the upper 
portion. I could have heard them any other place, reflected. (Tr. 
174.) I think I took his temperature several times—once or twice— 
twice—onc-e I know, but possibly twice. I don't remember. I do 
not recall what his temperature was on those other occasions. He 
had a fever. I don't remember the figures. I did not say he had 
a temperature of 103 on those other occasions. I don t know what 
it was on the other occasions. I couldn t tell you. because I didn't 
take it. I have only a record of one occasion. It was not likely 
to be normal at that time, when the diagnosis had' already been 
made. I knew he was having a temperature, and I didn't think 
it was necessarv to take it. He was bound to have a temperature. 
I advised him to <ro home and go to bed and to go to another climate 
and get out of "Washington. (Tr. 175.) I told him to stay hi bed, 
but did not tell him how long he should remain there. I did not 
tell him to stay in bed as long as the fever lasted. I told 
5S him to home and <to to bed. and as soon as he could make 
arrangements to get away. I don't remember the time he 
came back. He came back within a few weeks. I did not say 
anything to him about getting up when he had a fever. I just said 
I told him to get out of this climate, the quicker the better. I got 
no other symptoms of tuberculosis apart from the rales and tem¬ 
perature. except a history of loss of weight, the night sweats, the 
consolidation of the lung, and the history of expectorating blood 
The whole picture was a tubercular case with acute condition at 
that time. If he told me how long he had been spitting blood, 
I don't remember. (Tr. 17G.) I thought I was pretty sure of 
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the diagnosis regardless of the time that he confmenced to spit 
blood. That date wasn't so important. He didn’t say where the 
blood came from. He just spit it up. I examined him and felt 
sure it was coming from the lungs. He may have had hemorrhages. 
I never saw him have a hemorrhage. He had the history of spitting 
blood. I never saw him spitting any blood. He had crepitant rales 
in the upper portion of the chest. Tales are caused! by some things 
other than tuberculosis. I diagnosed tuberculosis}; on rales and 
his statement that he had night sweats; weakness; persistent cough. 
I did not take his weight. He may be a little heavier now than he 
was then. Stewart came to me for examination, j treatment, and 
advice. The period of treatment or examination did | not extend over 
several weeks after May. 1029. I think all told i he was in the 
office three times within one month. After a month he ceased com¬ 
ing to me. (Tr. 178.) I have seen him since that time, but I have 
not treated him. I advised him to go to another climate from 
Washington. Evidently he did not take my advice, j I do not know 
if this examination made on April 10. 1929, was n(|)t made for the 
purpose of having this law suit advanced for trial lasjit year; I didn’t 
know it. I didn't know that he anticipated a law shit at that time. 
If I had, I would have refused the case, which I have done often. 
I don't like to go to court: it takes too much tiipe. This is my 
report signed by me attached to a motion to advanjee this case for 
trial. I 

In response to questions of the court, Dr. Shaw, testified (tr. 179) : 
On the occasion of my examination of Stewart lie jwas pretty well 
advanced. We haven’t any special stage, firs), second, third, 
59 and fourth stages. We haven't any classes tcj classify it like 
that. He had what is called active pulmonary tuberculosis, 
moderately advanced. We only tell by what portiion of the lung 
it involves, and how many cavities are found, and So on. I didn't 
find any cavities. He had an active tubercular condition. It means 
that some may go on very rapidly and some very slowly, and some 
arrested. This must be an arrested case now. At tjhat time it was 
active: lie had an active condition at that time. I don't know how 
long he had had it. (Tr. 180.) The lungs were affected by some 
consolidation, and numerous rales; diagnosis of concussion; rales 
on auscultation: and symptoms that usually go with; those cases. I 
could not say how long it had persisted. It could have been active 
ten years ago and became inactive, and taken on activity again. The 
condition that he was then in could not have continued for 10 years. 
He had a much more recent attack, or it has been inactive. It would 
be impossible from my examination to say how long he suffered 
from that. I couldn't say. I can say positively it | had not lasted 
ten years; it was a less period of time. (Tr. 181.) Ijt is pretty hard 
to say how much less. As I say, these eases are at tidies very active, 
and then go along for ten years without anything, land then again 
have an acute condition, and we can't tell when thj> first attack is 
had or when the next interval is to be. He was coughing constantly, 
but I didn’t see him expectorate. It would have attracted my atten¬ 
tion if he had. I would have wanted to see him expectorate and the 
the phlegm coughed up, and I don't recall anything of that kind. 
I did not measure his chest. I found flatness in liis chest, below 
normal. I didn’t make any measurement to find how’ much below 
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normal. He had an exceedingly (tr. 182) flat chest. He was emaci¬ 
ated. He is not flushed up as he was a year ago; lie was more 
flushed then, and, I think, a little thinner than he is now. It might 
indicate some improvement of his condition. 

60 Thereupon, the cross-examination of Wessal Stewart, was 
resumed (tr. 183) : I worked for the American Securities 

until November. 1920. I think it was the latter part of July, or 
the (tr. 183) first of August. 1921. that I next secured work at 
Tonopah. Nevada. That was special research work in the precipi¬ 
tation of ores by cyanide solution. I was just rated as a solution 
man. Of course. 1 was there especially at the request of the super¬ 
intendent. Mr. Everson. The time I worked for this concern was 
periodical; it was off and on. I was there from August. September, 
October, and December, and then was called away by the Veterans’ 

Bureau to Reno. Nevada, and returned about the middle of Febru¬ 
ary. 1922: and again left February, March. April, and May. and 
the latter part of June was forced to resign again. I left in the 
latter part of February: I was there in the latter part of February, 
up until the latter part of June. 1922. (Tr. 184.) I didn’t have 
the same position all the time while at this concern. When the 
Veterans' Bureau called me awav to Reno. I lost the position as 
experimental work and solution work, and when I returned in 
February. 1922. they assigned me at the filter. We had a number 
of superintendents and foremen—general superintendents. Mr. Flan- 
nigan. I think his name was. was the immediate foreman over me. 

No. it was Finnigan. As a result. I think the plant changed shifts 
at 8 o’clock, or 8.30. I forgotten that. Sometimes I went on at 
8.30 in the morning and stop at 2 or 2.30 o’clock in the afternoon. 

(Tr. 183.) 1 requested to be transferred to the afternoon shift 

because the work was lighter: and that was. from 3.30 to 8, and 
sometimes up to as high as 10 and 11. This was approximately 
the regular shift that the other employees worked at this plant. 

I was paid mostly by the day. When I returned from the examina¬ 
tion I was paid by the day. if I recall correctly. Before I was 
called for examination I couldn’t tell you what arrangement there 
was as to paying me by the day or the week. 1 was the only single 
man holding*a position at the plant at that time. I worked overtime 
on a number of occasions. I lost practically half of the time during 
this period. (Tr. 186.) I was paid, maybe, a month, or a number 
of days. I wasn’t on duty. This was in October. 1921. when I was 
in the company hospital and also in a private hospital, a few 

61 months after I started working there. When I got out of 
the hospital I was given the same kind of work. The duties 

of a crusherman is to avoid congestion of the ore going into the 
crusher. He stands around and watches it. and if it isn’t going in 
smoothlv or regularly, (tr. 187) he pulls the lever and stops the 
machine. When the machine stops he waits for the machine to clean < 

out. and then turns it back on again. It might have been in June, 

1921. that 1 started working for the Tonopah-Belmont Develop¬ 
ment Company. 1 If the record of the Tonopah-Belmont Develop¬ 
ment Company shows that I started in June; it should be correct. 

It is possible that I worked four days in June, the 27th. 28th. 29th. 

& 30th. I don’t know whether 1 received pay at the rate of $4.73 
a day. I don’t know whether it was a shift or not. It is official 
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that I received $19 a week for that part of a week. Board and 
hospital deductions were made from my pay. I couldn’t tell whether 
the deduction was approximately $5.67 or not. If I received a 
balance of $13.33 the record should be official. (Tr. 188.) There 
was a certain amount taken out of each employee’s pay for hospital, 
whether he needed the hospital or not, and every employee had to 
pay that, whether he needed treatment or not. 1|was around the 
plant, I think, every day in July. I say. I was ajrouiul the plant 
practically every day. I don't recall whether I worked overtime or 
not; I might say this, that I worked some over time and being paid 
at the rate of $4.75 a shift. I was paid $58.87. That is correct, it 
should be official. I was paid the balance minus la deduction for 
board and hospital charge. It is absurd to ask me jhow much over¬ 
time I worked on the 10th of July. I will acknowledge that 
complete record as official. (Tr. 189.) If the recojrds show that I 
worked two hours overtime on the 16th of July; four hours over¬ 
time on the 17th of July; one hour overtime on the 18th of July; 
that I worked two full shifts on July 23rd; one hjour overtime on 
July 24th; four hours overtime on July 28th; and ope hour overtime 
on July 29th; and worked a full shift every other (lay in that half 
of July, it is correct. If the records show that I worked on hour 
overtime August 1 and four hours overtime August 4. and worked 
every other day a full shift including Sundays,!they are correct. 
62 I was around the plant practically every day.j If the records 
show that I worked four hours overtime August 22, the last 
half of August, 1921. and worked every day including Sundays a 
full shift each day they are correct. I stated before that I was 
around the plant every day when I was able. The records are 
correct in showing I was to be paid by the hour, and paid by the 
hour when I worked overtime (Tr. 190.) If thej records of the 
company show that in the first half of the month of September 
I worked a full day on every day from the first to the fifteenth, 
except the fifth, they are correct, as that is the official record. The 
record that I received pay at the rate of $5.25 per shift, minus 
board and hospital deduction, is correct. The records are also 
correct showing I worked four hours overtime September 28th and 
worked a full shift every other day. including Sundays, during the 
last half of September. I think I was at the plant eVery day during 
September, 1921. If the records show that for the frrst half of the 
month of October. 1921. that I worked every day a full shift, includ¬ 
ing Sundays, from the first of October to the 15th of October, they 
are correct. My rate of pay at this time was $5.25 per day. I do 
not believe that the records are correct if they show that for the 
last half of October I worked a full shift every day from the 16th 
of October to the 31st of October. Sundays inclusive. (Tr. 191. I 
believe that the records will stand correction. My | rate of pay at 
this time was more than $5.25 per shift. I could not tell you whether 
or not the total amount accrued was $84.00. It is possible that 
minus a deduction of $1 for hospital dues I was paid by check No. 
8304, the sum of $83.00. I was paid for a lot of dabs that I didn’t 
work. If the records show that for the first half of the month of 
November. 1921. that I worked for four hours overtime on November 
14th; and that I worked a full shift every other I day. including 
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Sundays, from the 1st to the 15th of November, 1921, they are cor- 
ieet. I will repeat that I was at the plant practically every day. 
My pay varied with the number of hours overtime 1 worked on 
each pay day. If the records show that for the last half of the 
month of November, 1921, I worked every day a full shift from 
November 16th to (tr. 192) November 30th, including Sun- 

63 days, they are correct. If the records show that during the 
first half of the month of December, 1921, I worked a full 

day every day. including Sundays, from the 1st to the 15th of 
Deceml>er. I think that is officially correct. I was still being paid 
at the rate of $5.25 per shift. If the record showed that in the last 
half of the month of December I worked every day. including Sun¬ 
days. a full shift from the 15th of December to the 31st of December 
except Christmas Day. that is their figures and we will take those as 
correct. I believe the records are official if they show that for the 
month of January. 1922. I worked every day a full shift from the 
1st to the 15th of January, including Sundays. (Tr. 193.) It 
isn't correct if th<!> records show that for the last half of the month 
of January I worked a full shift every day from January 15th to 
January 25th. I don't recall if I was paid a check for $48.50 for 
the second half of the month of January. 1922. as I was away in 
January. I was gone two weeks. I did not return to work for 
the Tonopah-Belmont Developing Company on February 3. 1922. 
I did not return until the 14th or 15th. I received $57.75 for the 
first half of February, but did not receive it for labor but for being 
on duty. It may be possible that I returned to work on the 16t’n. 
I thought it was the 14th. and it may be a fact that from the 16th 
to the 28th of February, including Sundays. I was paid $67.25. the 
pay being at the rate of $5.25 per shift. If the records show that 
for the first part the first half of the month of March. 1922. I 
worked a full shift every day from, the first to the 15th of March, 
including Sundays. I believe I was around the plant every day. 
I will trust that. As to whether I received a check for $78.75 
I haven't the least idea what I received. If the records show 
that for the last half of March. 1922. I worked a full shift every 
day from the 16th of March to the 31st of March, including 
Sundays, that is official, and I was paid $S4.00 for this period, they 
are not correct. If the records show for the first half of the month 
of April. 1922. I worked a full shift every day. including Sundays, 
I received payment, but I wasn't on duty every day from April 
1st to April 15th. including Sundays. (Tr. 195.) Being listed 
in the records as an operator is not the correct designation of my 
position with this company. If the records show that for the 

64 last half of the month of April. 1922. I worked a full shift 
every day from April 16th to April 30th. including Sundays, 

I don't believe they are correct. I received the money ($77.75). but 
I must say I lost five or ten days at a time each month. I received 
the same salary, and I would lose as high as five and ten days each 
month. It is probable that the records are correct if they show that 
for the first half of May, 1922. I worked every day from the first 
of May to the 15th of May. including Sundays. I am satisfied with 
their figures that I received $78.75 for this period. If the records 
show that I worked from May 16 to 31, 1922, a full shift every day 
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including Sundays and worked 4 hours overtime May 25, they are 
not correct. I was on duty. I never done any work, but I was on 
duty, I should say, two days out of ten. I received $86.63 for the 
last half of May, but I received my money whether I was there 
or not. I explain receiving $86.63 for the last half of May when I 
worked only two days and receiving only $78.751 for half of the 
previous month as follows: I stated a while ago that I was the only 
single fellow in the plant at that time, and we had a special ar¬ 
rangement with the boys—and there were a number of young married 
fellows there that wanted to go to a party or a dance or anything, 
we would always fill in. It was a mutual agreement. And 
the company would not accept their word for the time you fill in. 
So, consequently, I would go past the office when I would go out 
home, and turn in the time I filled in for these other boys. And we 
all acted in that same capacity. If we wanted toi be on duty two 
shifts and let the other fellow go out. we did that very thing. I did 
not work on other occasions than shown by the records. I think 
the records are practically official, with the exception of a few hours 
each day. We had a real (tr. 197) friendly and njmtual agreement 
that if a man was late we would stay there until he arrived, if he was 
two hours late or ten. When I worked overtime for somebody else 
it was shown on my overtime record, and I was paid for that over¬ 
time and not the other man, and when the other mail worked for me 
similarly, he got my pay. This is the only explanation I wish to 
make to account for the fact that on the liajlf month I only 
65 worked two days and received $86.63, whereas the other 
months I worked a full shift without any deduction I received 
$78.75, but' any time you reported to the company hospitals, they 
would immediately check your record at the plant and you were 
carried just the same. There are a number of explanations I could 
make about these variances, but it is not necessary.; (Tr. 198.) By 
that I mean there are a number of times I was not jin Tonopah. and 
I was carried on special pay. I mean different timejs. different days. 
I will make a further explanation. I might go back to the first 
period. I just want to build up. When I first wenjt there the plant 
was not in operation. And this company, the particular company 
had contracted with other mining companies around throughout the 
country in buying ore. and during the evenings I would at times go 
over and check the contractor's ore in at the office) and remain on 
duty, and I was carried there that way. That is thejofficial record at 
the Tonopah plant. This is the only record you have. I have no 
other explanation to make concerning the amount of;my pay: I don't 
just recall what might create the discrepancy. j(Tr. 199.) Of 
course, as I stated, that is the official record, and |T am willing to 
acknowledge that. Upon one occasion I received $8^> and some cents 
and on other occasions I received $78 and some odd cents for my half 
month’s pay. I only worked two days when I recejived the $86. I 
don’t know what I received. I haven't the least idea. (Tr. 200.) 
The records of the Tonopah-Belmont Development jCompany show¬ 
ing that for the last half of May. from the 16th to the 31st of May, 
1922, I received the sum of $86.63 are correct. The records are 
not correct if they show that from the first of June to the 15th of 
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June. 1922, I worked every day a full shift, including Sundays. It 
is possible that the record is correct if they show that for this 
period I received the sum of $78.75. I have not any information 
or doubt to dispute it. (Tr. 203.) If the records show that from 
the 16th of June to the 30th of June, 1922, I worked every day a full 
shift, including Sundays, they are not correct. It is possible that the 
record is correct if they show that for the period from June Kith to 
June 30, 1922. I received wages in the sum of $78.75. It is correct to 
the best of my knowledge and belief. So far as I know it is correct. 

I didn't do any work in the latter part of June nor the first of 
66 July at all. I received $13.13 as wages for two days and 
four hours and the records are correct. (Tr. 204.) All of 
the checks bearing dates commencing July 9. 1921. and covering 
approximately, by monthly periods, to and including July 13, 1922, 
are all indorsed bv me (tr. 204) and those checks were issued to me 
by the Tonopah-Belmont Development Company, for wages, be¬ 
tween the periods of June. 1921, and July. 1922. I think at the 
period of the first month, or six weeks, was the only deduction they 
ever made for board. After that there wasn't any deduction for 
board: only for the hospital bill, minus whatever deductions were 
made for hospital charges and board. These checks represent the 
monies I received from that company. I haven't any way of verify¬ 
ing the amount of those checks to see if they correctly represent the 
amount which I received as wages. I stated repeatedly that I re¬ 
ceived veery cent. (Tr. 205.) Thereupon, twenty-six checks of the 
Tonopah-Belmont Development Company, Tonopah, Xevada, pay¬ 
able to the order of Wessal Stewart, were marked as one exhibit and 
received in evidence as " Defendant's Exhibit 3." These checks, rep¬ 
resenting salary received by the plaintiff from the Tonopah-Belmont 
Development Company for the periods specified, bear the following 
dates and are for the following amounts: 


1 

Date « 

Period covered 

Amount i 

July y. 1021 ! 

June 10, 1921. to June 30, 1921.... 

$13.33 

“ 25.1921 

Julv 1, 1921, " July 15, 1921..... 

48.31 

Aug. 10.11121 

July 16, 1921. “ July 31, 1921... 

80.42 

“ 25.1921 : 

August 1, 1921, ** Aug. 15, 1921.. 

60. 55 

Sep. 10.11121 

August 10, 1921. " Aug. 31. 1921... 

62.03 

“ 24. ” 

Sept. 1. 1921, “ Sep. 15, 1921.......... 

70. 17 

Oct. 10.1921 

- 16.1921, “ “ 30.1921... 

80.38 

“ 24.1921 

Oct. 1. 1921. •• Oct. 15, 1921..... 

78. 75 

Nov. 10.1921 

“ 16,1921, “Oct. 31. 1921. 

83.00 ! 

“ 25.1921 ! 

Nov. 1, 1921. " Nov. 15, 1921... 

SI. 38 

Dec. 10.1921 

Nov. 10, 1921, " Nov. 30, 1921...... 

77.75 

“ 23,1921 ! 

Dec. 1,1921, •' Dec. 15, 1921..... 

78.75 

Jan. 10.1921 

Dec. 16, 1921, " " 31,1921..... 

77.75 

Jan. 25.1922 

Jan. 1, 1922, “ Jan. 15, 1922...! 

73. 75 

Fob. 10.1922 

Jan. 16, “ “ Jan. 31, 1922. 

48. 50 

“ 25.1922 | 

Feb. 1, 1922, " Feb. 15, 1922.... 

57.75 

Mar. 10.1922 

Feb. 16, 1922, " Feb. 28, 1922 .-. 

67. 25 

Mar. 25.1922 

Mar. 1, 1922. " Mar. 15, 1922..... 

78. 75 

Apr. 10.1922 

Mar. 16, 1922, “ Mar. 31, 1922.... ... 

83.00 1 

“ 25.1922 

; Apr. 1. 1922, “ Apr. 15, 1922. .. 

78.75 J 

May 10.1922 

Apr. 16. 1922, ** Apr. 30. 1922... 

77. 75 

** 25.1922 

May 1,1922, “ May 15,1922..... . ... 

78. 75 

June 10,1922 

May 16,1922, •• May 31. 1922..... . 

85.63 

“ 24.1922 

June 1, 1922, “ June 15, 1922. 

78. 75 

July 3.1922 

J une 15, 1922, “ J une 30, 1922........ 

77.75 

“ 13,1922 | 

July 1, 1922, " July 13, 1922.... 

13.13 j 



$1,792. 08 
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67 My work at the company did not require manual labor or 
that I be on my feet during the time I was on duty. It was 

not necessary for me to walk from one place to another. Mr. Fin¬ 
negan was one of the foremen. Sometimes there was a shift boss— 
well, sometimes on the day shift—after I asked to be relieved from 
the day shift, I didn’t have any boss on the evening shift, from 
October, 1921, until I resigned. I believe that the arrangement was 
to have a shift boss over me who was under Mr. Finnegan. (Tr. 
206.) I did not have to work under the sight ofja shift boss or 
Mr. Finnegan all the time. Some of the time I worked under their 
supervision and observation. I couldn’t tell you jthe number of 
months I worked under their supervision, and the number of months 
I did not work under any supervision. I believe I talked with Mr. 
Finnegan once a month, or maybe once in three mojnths. I worked 
under the supervision of one or other of the men jthe majority of 
the time, and during this period they could see rpe work. They 
should have known the nature of my work. Mr. Finnegan nor the 
shift boss told me the percentage of cyanide to put jin the ores and 
the percentage of the mixtures. (Tr. 207.) This vtork did not re¬ 
quire me to be on my feet or walk about. I know Fred Steen. He 
was the paymaster or pay clerk. He did not check the time of 

68 the men every day. We cheeked it going pastj the office. The 
regular workmanship of this establishment ^fas paid by the 

day. (Tr. 208.) I explain saying on direct examination I gave 
maybe three or four hours per day to my duties at! this place, and 
admitting that the records are correct in showing 1 worked a full 
shift every day and overtime on other days as follow^: In going into 
the plant in the morning, I didn’t have to report to anyone. I was 
practically my own boss. I could go around through the plant and 
sit around and do just about as I please. As I stated. I was called 
there and was there at the instigation of the superintendent, at the 
courtesy of the superintendent, and in devoting this time to the 
checking of the cyanide solution and the checking]of the concen¬ 
trates. and so forth, the actual time I spent on duty—there wasn’t 
any physical duty about it. it was purely mental. I wish to make 
this further explanation with reference to the statement that I only 
worked 3 or 4 hours a day and the records show I worked a full day 
every day and overtime on several days. (Tr. 209i) I explained 
yesterday that I filled in. that I worked for the boys; whenever they 
wanted to get off. I put in the time shown by the jrecords, but so 
far as work. I didn’t do any work. (210.) I was around the plant. 
I didn’t mean when I testified I worked three or four hours a day; 
that I was only about the plant three or four hours! a day. I was 
present during the regular shifts and overtime, but not Sundays. 
All I had to do on a number of days was to report there, and I was 
at liberty to go back, which I did many times, but; I couldn’t tell 
how many. I would report in—check in on duty, and many times 
go back to the company hospital or to my room. (Tr. 211.) I ex¬ 
plain saying on direct examination that I was my o|vn boss as fol¬ 
lows: I could come in the plant and go out of the; plant and not 
report to anyone, even though Mr. Finnegan was the general fore¬ 
man, and the shift foreman was over the other part of it. No pay 
was deducted. The company demanded that we make a check of 
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all overtime. I testified on direct examination; following the 
explosion I had hemorrhages and bled large quantities of 
blood practically every day until operated on in 1922. This 
period of employment with the Tonopah-Belmont Developing Com¬ 
pany was prior to my operation and during this entire period 

69 of 13 months (tr. 212) 1 was so employed. I was hemorrhag¬ 
ing large quantities of blood from the lungs every day. 1 

had several severe hemorrhages of the lungs during this time, and 
I continued to work. After leaving the Tonopah-Belmont Develop¬ 
ment Company I went to Reno. Nevada, and requested hospitaliza¬ 
tion. and was denied it. When I first went to the Tonopah-Belmont 
Development Company the plant was not in operation. It had not 
been in operation for three or four months, but the plant was fitted 
to operate when I reached there. There had been a strike just 
previously and the strike was just off when I arrived there. I hadn't 
anything to do with the striking employees. (Tr. 213.) It might 
have been two weeks or a month after I got there that the plant 
started to operate. 1 believe the mill was operating when I left. 
The next place 1 was employed was at Candalaria, Nevada, in 
October, 1922. I think I reported to the company on the 5th of 
October, 1922. and took sick in the latter part of October, and was 
sick the latter part of October and until the 15th of November, and 
went back on duty and resigned the 26th of December. My duties 
were assistant superintendent in charge of the cyanide, checking 
precipitation. I haven't any idea of the wages I received. It was 
a monthly arrangement. I don't recall that we ever stipulated how 
much wages we were to receive a month. I couldn't tell you how 
much money I received. (Tr. 214.) I could not tell approximately 
how much money I received. My duties did not require any work, 
only just to sit in the office and check the cyanide results. I did 
not testify at the previous trial. " On September 29th I received a 
telegram from C. A. Bennett, who was general manager of the 
Candelaria Mines Company, Candelaria, Nevada, that he would 
like to have me come over and start operation of the new cyanide 
plant. I left Reno. Nevada, and got to Candelaria on the first of 
October, 1922. I was there just a short time and I was outside 
checker on some of the plants: that is, I was running the transit.’* 
There wasn’t any such thing at the plant as “ running the transit.” 
I didn’t so testify at the previous trial. (Tr. 215.) The assistant 
superintendent hasn’t anything to do with checking the ore at the 
mine at all. He only lias to do with the concentrates coming in; 
that is. the value of the crude ore coming in, the assay report. 

70 The laboratory gives you the ratio of the ore, and you check 
up: that is. if the concentrates show $75 ore. you mill that 

and then deduct the milling concentrates from the heads and tails 
and find out your actual concentration. That is the laboratory work. 
The assistant superintendent does not check the ore personally. I 
did not check the ore that came from the Candelaria mine. I next 
checked some blueprints for a company, I believe at Alexander, 
Nevada. I went through Tonopah to go down south to Arizona. 
(Tr. 216.) I had to go from Candelaria, Nevada; to go south, I 
had to go over the railroad to Ludlow, California; through Arizona. 
I had to go that way. I did not look for work at that time and 
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did not work. I went to Alexander, Nevada. I; didn’t go there 
to work. I was called there just to make a special check of some 
concentrator blueprints. I don’t recall how long I slaved in Alexan¬ 
der, maybe four or five days, or maybe less. I just checked the 
blueprints, and checked the concentrator flow sheet. I couldn’t tell 
you how much money I received for this work. It was a special job. 
I went there for that purpose, finished my work, and then went to 
Phoenix, Arizona. (Tr. 217.) I next worked for The United 
Verde Copper Company. I don’t recall when I started to work for 
them; probably sometime—maybe along the 15th or 16th of January. 
1923. I was on duty, I think—I reported at the plant and was there 
about seven or eight days. I left sometime the latter |part of January, 
the same month. I later worked for the United Verde Copper Com¬ 
pany at Clarkdale, Arizona. I went to Clarkdale-i—transferred to 
Jerome—the plants are at Jerome, where I was called and went back 
to Phoenix, and was in the St. Luke’s Hospital the first part of Feb¬ 
ruary, 1923, and I don't recall just how much time 1 spent in Phoe¬ 
nix, but I returned again to Clarkdale. I started to Work in January, 
1923, and worked seven or eight days (Tr. 218) and then I left there. 
I don’t know approximately how long I was gone from there alto¬ 
gether. I couldn't tell you. It might have been a welek, and it might 
have been two weeks, and it might have been morel I returned to 
Clarkdale late in February. 1923. I couldn’t tell you how long I 
remained there. I left Clarkdale on two different occasions besides 
the first. The last time I was in Clarkdale to work! for the United 
Verde Copper Company was, I think, the! latter part of 
71 March. I haven’t any idea at all how many days I worked 
from January to March, 1923. (Tr. 219.) I might have been 
there 75 days, but I didn’t work 75 days. By saying I was there, I 
mean I was present at the place of employment. I was foreman of 
the sample mill. The crusher department was one department of it. 
I had charge of the crushing operations. Before I Started to work 
for the United Verde Copper Company, I was examined by the 
company physician to determine my fitness for the employment; the 
physician was Dr. Cummings. Dr. Louis E. Walshj, of Clarkdale, 
Arizona, was not the company physician in January, 1923. Dr. Louis 
E. Walsh did not examine me. (Tr. 220.) I was refused employ¬ 
ment after this examination. I did work for the I United Verde 
Copper Company, and was examined by the company physician, 
refused employment and later examined again by aj physician for 
the company, Dr. Cummings. I was again refused employment. 
By saying that I was refused employment and at the same time I 
worked. I mean it was purely and simply as a matter of courtesy. 
Mr. Robert W. Tally, general manager of the company, made a 
place for me just because I was sick. (Tr. 221.) It might have been 
April, 1923. when I stopped working for the United! Verde Copper 
Company. I stated it was the latter part of March ; or the first of 
April. The checks bearing dates from January 31. 1;923. up to and 
including April 12, 1923. signed by me are the official checks of the 
company. 1 received the amounts stated in those checks for em¬ 
ployment with the United Verde Copper Company! at Clarkdale. 
Arizona. The check for the month of January, 1923, indicates that I 
received $77.70. For February, there are two checks, one shows 
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that I received $10.46. and the other, dated February 28, shows $54.24. 
I was not paid on a daily or hourly basis. I had a special provision 
for that monthly pay. (Tr. 222.) The reason I received seventy- 
seven odd dollars in January and approximately $04 in February 
was the technical work I was doing that gave me special compen¬ 
sation for that work. The next check that I received was for $77.70, 
for March 15. I think it is. (Tr. 223.) The next check is dated 
March 31. 1923. for $91.00; the next. April 12, 1923. for $62.50. April 
12th is the hist date on which I was employed by the United 

72 Verde Copper. Mr. Tally was general manager; lie had com¬ 
plete charge of the plant at Jerome: the mine at Jerome and 

the plant at Clarkdale. i obtained my employment through Mr. 
Tally. I believe Bob Tally is still the general manager. The report 
of January 17. 1923. does not bear my signature; I believe not. (Tr. 
224.) I am positive that is not my signature. There are three dif¬ 
ferent signatures.,' It is possible that the first signature is mine. I 
will say that it is my signature. I am not certain that the signature, 
R. IV. Stewart, on the paper shown me is my handwriting. I did not 
say it was my signature a few minutes ago. (Tr. 227.) I said the last 
name of the first signature appears to be my handwriting. I put my 
last name there because it was the request sent to the office for me to 
sign. The initials " R. Q.” are not in my handwriting. I am not 
sure who placed that signature there. (Tr. 228.) I could not honestly 
say that any of the three signatures on this paper are mine. (Tr. 
229.) Upon my employment with the United Verde Copper Com¬ 
pany I was known as R. W. Stewart, and this report is signed II. W. 
Stewart. The checks which I received and endorsed and cashed in 
connection with this employment undoubtedly bear my signature. 
I don't see that any of them correspond with the signatures on the 
medical certificate handed me. (Tr. 229.) During the time that I 
was employed by the United Verde Copper Company, Clarkdale. 
Arizona, there was another individual in the employ of the company 
named R. W. Stewart. I did not know him personally. I only 
heard of him. 

Thereupon, seven checks, bearing dates from January 31. 1923. to 
April 12. 1923. of the United Verde Copper Company, Clarkdale, 
Arizona, payable to the order of R. W. Stewart, were received in 
evidence, as defendant’s Exhibit 4. (Tr. 230.) 

73 These checks representing salary received by the plaintiff 
from the United Verde Copper Company for the periods 

specified bear the following dates and are for the following amounts: 


January 31, 1923_ January in, 

February3. " ... ... February 1, 

February IS. " _ " 1. 

February 23, " _ February 10. 

March IS, “ ._.' March 1, 

March 31, " _ . March 10, 

April 12, " . April 1, 


Period covered 

Amount 









“ to Mar. Vo, “ .. 



$91.00 


$02. 50 
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I was not interested in the other man named R. W. Stewart and 
knew nothing about him at all. neither did I know >vhether he was 
single, or not. I could not say whether or not he was in the military 
service. At the time of the examination of January 17. 1923. 

74 I was about 28 years old. I was born October 8. 189G. (Tr. 

231.) As a matter of fact, in January. 1923. jI was approxi¬ 
mately 27 years old. At that time I made no statement as to having 
been gassed during the war. The weight given in the|examination as 
1G5 pounds was 45 pounds over what 1 actually vfeighed. After 
leaving Clarkdale I went to the U. S. Veterans’ Bureau Hospital No. 
80 at Fort Lyon, Colorado, and remained there sonnj two years and 
three or four months. I did not make an application for compensa¬ 
tion on or about January 31. 1922. (Tr. 232.) Application for com¬ 
pensation dated January 31. 1922. does not bear my jsignature. My 
name was signed by my private nurse (tr. 234) whose|name was Mrs. 
Minnie A. Mears. at Tonopah. Nevada, when I was njot present. No 
signature on any part of that form is in my handwriting. I had 
known this nurse about four months. I should judge.; The nurse got 
the information which was written in the form fromj me personally. 
(Tr. 235.) She got the information. I should say. ijnaybe a month 
before that application was submitted. I was not! present when 
“ Wessai Stewart ’ was signed. I authorized my nurse to sign this 
form in my behalf and furnished the information that went into that 
form. (Tr. 236.) j 

1 hereupon, the application for compensation bearihg signature of 
‘AY essal Stewart dated January 31. 1922. was received in evidence 
as Defendant’s Exhibit No. 5. The pertinent part of this exhibit 
which is a claim for compensation reads: 

Nature of discharge: Honorable, yes. 

“Nature of disability claimed: Gas. 

“Degree of disability. I do not know what dehors have <r ive. 
(Tr. 237.) ‘ | 

“Date disability began: November C. 1918. 

“ Cause of disability: Received gas while in a shell hole in service. 

‘AYhere received: Argonne Moods during Meuse-Argonne offen¬ 
sive. 

75 “Did you receive treatment at an Army or Navv hospital, 
or any other hospital i No. 

‘AY hat was your principal occupation or trade before entering 
the service? Mill man and metallurgist. 

“Monthly wages: $150. 1914. 1915.1916. April. 1917: 

u Occupations since discharge, dates of each and wages received. 
If J e ^s than before, why? Mill man and metallurgist) August. 1919. 

$180." I 

And under that: 

“ Mill man and metallurgist. October. 1919. $220 per irnonth. 

“Present employer: Tonopah-Belmont Development Company 
ionopah. Nevada. $180 per month.” I 

I don t remember whether the following questions were asked and 
answered by me as follows, on the previous trial: 
c Q' I s'h()\v vou another paper which I will ask jto be marked 
Defense No. 2.' and ask you. sir. whether or not on tike last pa<*e if 
that is your signature. i r 5=1 
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"A. That is my signature. 

*• Q. Wessal Stewart. 

“A. Yes. sir." 

I testified. “That is aiv signature." That is the same paper as trie 
one now under discussion, as to whether any of the three signatures 
are in my handwriting. I testified on direct examination that my 
illness, pains and inability to work subsequent to November. 1918, 
resulted from the explosion of a shell which threw me some forty 
(40) feet and rendered me unconscious for approximately fifteen 
minutes, and caused me to bleed, then and thereafter until my tonsils 
were removed, in the fall of 192*2. I make the following explanation 
as to why in my claim for compensation I stated the only 
disability which ! I received while in the military service was 
“* gassed*" : I was in the company hospital when I divulged that in¬ 
formation to this nurse, and upon making this application, it was 
not for compensation nor vocational training, but the company's 
physician. Dr. Claude X. Church, and Mrs. Mears. my nurse, forced 
me to enter the Government hospital for hospitalization. At 
7 (; (hat time these applications were all marked compensation and 
vocational training, and vou had to make out one of them in 
order to get into a hospital. When that was submitted, in October, 
if I recall correctly, the Government would send out these permits, 
and when this information was given it was not my duty to place 
in there the exact disability, but it was their duty to call me and 
examine me and. ascertain the correct disability to be placed in there; 
and it was at mv request that the nurse refrained from placing any 
disability in there whatsoever. I can further explain that the ap¬ 
plication there is dated January 31st. at Tonopah, Nevada, when 
i was in Keno. Nevada, undergoing examination by the Veterans’ 
Bureau. I was at that time under instructions and undergoing 
examination at Reno. Nevada, 225 miles away. LIr. 241.) T believe 
I did not instruct or inform or ask this nurse in filling in the answer 
to that question to state I had been gassed. I authorized her to 
sav so. While I was at Fort Lyon. Colorado. I was a 24-hour bed 
patient the first two weeks and then I was transferred to another 
ward and spent maybe 16 or IS hours a day in bed. I could not 
say how long I was a bed patient, for 16 or 18 hours. (Tr. 242.) 

] could not eve A give you an approximation. In June, July, and 
August. 1923. I was a bed patient. In August. September, and 
October. 1924. and in the spring of 1925. I think I had about eight 
months 24-hour bed patient. The remainder of the time I got up 
and around. I had. several hemorrhages there. I couldn’t tell you 
when. I think 1 had a hemorrhage in June, 1923, and other hem¬ 
orrhages there in the spring of 1924, and in the early spring of 
1925. I can't recall any other hemorrhages. (Tr. 243.) I was 
ordered to Fort Lyon for treatment. I don’t remember whether or 
.not at the previous trial I testified that I entered the Fort Lyon 
Hospital on April 12. 1923, and was held for observation for 
tuberculosis, and that I remained in the United States Veterans’ 
Hospital for two years and three months continuously. (Tr. 244—245.) 

I didn't state at the previous trial definitely that it was for observa¬ 
tion. because I was ordered there for treatment. I don’t remem¬ 
ber whether i so testified or not. I don t remember. (Tr. 215.) I 
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77 was continuously at Fort Lyon Hospital frpm the time I 
entered in 1923 for two years and three months (tr. 245) 

except for, I think, three weeks’ vacation. The first vacation, I 
think, was in 1924. I went to Buena Vista, Colorado, during this 
period of time. I went there to get away from the hospital, a vaca¬ 
tion. I believe I gave a history to everybody arouijid the hospital 
at Fort Lyon, Colorado. I don't recall what history was recorded. 
I believe it was general summary. On my entry into'the Fort Lyon, 
Colorado, Hospital, I gave them a history of having had spine 
or the back of my neck or any part of me injured by reason of an 
explosion of a shell. (Tr. 246.) 1 did not on February 26, 1924, 

give a history of my past physical condition to Dr. jB. K. Hays, a 
surgeon of the U. S. Public Health Service at Fort Lyon. Colorado; 
I did not on or about July 14, 1924. give a history as my past physical 
condition and the cause of inv disability to a board of examiners 
comprised of the following physicians at Fort Lyon. Colorado; 
Dr. B. K. Hays, Dr. Frank R. R'uiF, and Dr. Willianl C. Schroeder. 
(Tr. 249.) I don’t recall whether or not I was on dr about April 
20. 1923, examined at Fort Lyon. Colorado, by Dr. Robert C. Cook. 
(Tr. 250.) I entered Fort Lyon April 11, 1923. I whs examined in 
about two weeks. In connection with this examination which was 
made about two weeks after I entered the Fort Lyon Hospital, no 
history was taken from you to my past condition aind experience. 
I did not state to Robert C. Cook at Fort Lyon, Colorado, on April 
20, 1923, that on November 6, 1918, I was gassed wdiijle in action at 
the Meuse-Argonne front: that I continued in active! duty with no 
medical care although I felt poorly: that I refused hospitalization 
and “ I wished a return trip to the States as soon as possible.” I was 
examined on or about January 28, 1922, by Dr. Turner, at Reno, 
Nevada. (Tr. 251.) In giving Dr. Turner a history of my case I 
did not state that on January 6. 1918. in a shell hole in Meuse- 
Argonne. France, I inhaled gas: treated by battalion surgeon for 
sore throat. After leaving Fort Lyon. Colorado, I went to Chicago, 
Illinois, and consulted private physicians and surgeohs. I went to 
Rush Medical School and College, and Dr. Edwin R. Ryerson. I 
was right in Chicago, about eight or ten | days, under 
Dr. Ryerson. I was ordered to the hospital, the Edward Hines 

78 (tr. 252) Hospital at Maywood, right outside of Chicago, and 
I remained there from August. 1925, to February. 1926. I re¬ 
quested my immediate discharge. I was next hospitalized at Mt. 
Alto Hospital and remained there about seven months. I was ex¬ 
amined by a number of physicians, my lungs were examined and 
X rayed; also my spine. No other examinations of |me was made 
there. I requested my immediate discharge. (Tr. |253.) I next 
was in a hospital when I went up all through the Mayo Brothers at 
Rochester. Minnesota, the latter part of August and the first of 
September, 1916. It was a little over two weeks, maybe more, and 
maybe less, that I remained there. I sure did receive treatment, every 
treatment known to medical science. They treated mei for my spine, 
my lungs, my nerves, stomach, ear. eye. nose, and throat and heart. 
It was a complete examination preparatory for treatment, they gave 
me all that treatment. (Tr. 254.) They gave me heliotherapy treat¬ 
ments to the spine, and all kinds throat treatment; ba$is metabolism 
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treatment for the heart and lungs: that is. all things under the iea<- 
tion of conditions or examination. I don t recall the number of medi¬ 
cines thev nave me. I'hev told me there wasn t anything they could 
do for me up there. They told me I was beyond medical science for 
treatment. (Tr. 255.) The next hospital 1 was in was the private 
laboratory at Chicago. Illinois, and dedicated my body for medical 
science. I entered that little place, kind of a private hospital on Sep¬ 
tember 11th. It was a hospital. I think: it was under the supervision 
of the medical research of the Rush Medical School. I remained 
there four davs. The next hospital I went to was the Cushman Hos¬ 
pital at Tacoma. Washington, and remained there from approximately 
the 4th of April to the 23rd of June. 1927. I was examined by- 

several phvsieians while there. I believe just my hunts were X rayed. 

(Tr. 256.)* I was a bed patient just by my own wish. I was not a 
bed patient all of the time I was there. I spent a number of days 
in bed. I had a private ward a majority of the time I was there, 
and 1 could stay , in bed if I wished to‘or I could get up and go 
around. I staved in bed of my own volition, not because I was 

required to do‘so, (Tr. 257.) i have not been hospitalized in any 

other Government hospital since leaving Cushman Hospital in Ta¬ 
coma. Washington, until 1927. I asked for permission to enter 
79 the Naval Hospital in Washington in March. 1928.^ I made 
application at the regional to Dr. Klein. \ derails Bureau. 
I was not offered hospitalization in any other hospital, and was 
denied hospitalization. I have not made further request for hospital 
treatment. (Tr. 258.) I came to Washington. I believe it was in 
October. 1927. I spent the time from June to October. 1927. with 
mv brother, at C.entralia. Washington. Since October. 1927. I have 
resided in Washington since then but not permanently. I have been 
here, vou might say. all the time, with the exception of vacations 
a wav." I was away sometime in November. 1927. and a short time in 
March. 1928. (Tr. 259.) On my vacation I went up to Harper’s 
Ferry in the hills, and around, and was away maybe a week or ten 
davs! I don't recall the second time I went away from Washington. 
I have been to Atlantic Citv and Philadelphia. I don’t believe I 
have been to any other place. (Tr. 260.) I did not do anything 
durin<>' the time I was not in the hospital and while I was in the 
State "of Washington in the year 1927 : I did not participate in any 
political campaigns up there. That is my signature on the type¬ 
written letter addressed to Mr. Dewis Maher, chief claims division, 
regional office. Washington. I). (’.. bearing no date, but stamp re¬ 
ceived May 14. 1927. I wrote the statement in the letter “I was on 
the campaign committee this summer for one of the western Senators 
and I took him around and showed him the need for several changes, 
which I am sure will be granted soon." The Senator took me around. 
The statement saving that " I took him around is a misinterpreta¬ 
tion. I have not "beer, in a ny hospitals since October. 1927. while in 
Washington, either the Government or any other hospitals. ^ I have 
been treated bv about twenty physicians since October 1927. (Tr. 
26 ;> ) The names of the phvsieians that have treated me are Dr. 
w7e. Tewksburv: Dr. Christie. Mcrrit. and Gordon: Dr. Pennhal- 
lovv: Dr. Hawfieid. Dr. Shaw: and Dr. Tabboft. I don’t believe I 
care to name the others. They have all treated me. That is not a 
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complete list of the doctors who have treated me sinpe October, 1927. 
Dr. Peabody, and I have three others that I can’t recjall the names of. 
Dr. Tewksbury treated me for about a year the first itime I was here. 
That is, from the spring of 1928 until the spring of 1929. (Tr. 263.) 

He treated me for about a year off and on. I; could’t tell how 
SO many times he treated me during this time. I jhaven’t the least 
idea how many times I saw Dr. TewksbuSy: sometimes I 
would go to him every morning, and sometimes twice a day. I 
would not say that I saw him at least once every rrjorning or twice 
a day during this year. I saw him just when I felt the worst is 
the only time I called on Dr. Tewksbury. I havep’t the slightest 
idea, of the number of’ times I saw him during the jyear. It might 
be fifty, or it might he less. You can put it fortv!times. 1 could 
say I saw him more than thirty times. (Tr. 264.)' Dr. Tewksbury 
specializes in pulmonary tuberculosis, and I went t<j> him for treat¬ 
ment in connection with the condition of my luiigs alone. Dr. 
Christie treated me maybe three of four times. Dr. Christie is a 
Rontgenologist. X-ray work. He made X-rays of mv spine. I 
saw Dr. Merritt maybe twice. Dr. Ciiristie. Merritt & Gordon, are 
all in the same office, and that is the time I referred to that they 
treated me two or three times. (Tr. 265.) Dr. Pemihallow treated 
me four or five times. I think he is a general surgedn. I believe he 
treated me in the year of 1929—January, or April. 19219. I don’t know 
how many times Dr. Hawfield treated me. Dr. Siiiaw treated me 
a dozen times. I was in the room yesterday when Drj. Shaw testified. 
I heard Dr. Shaw staled that he treated me three times in the month 
of April. 1930. but h“ treated me several times id the month of 
December. 1929. Dr. Tabbott treated me every daY for over two 
weeks, from February 18 to the latter part of'Maifch. 1930. (Tr. 
266.) I think I went to Dr. Peabody twice. I can't jrecall the other 
three physicians who treated me. I have not looked! for any work 
and of the time I have been in W ashmgton. I hold I a position with 
the American Legion, as departmental athletic Officer. I was 
appointed last fall and I have been athletic directof since last fall 
and I am now athletic director. The duties are nothing at all. only 
from the latter part of June until August. It i-l ail honorary. 
Just merely trying to keep the posts informed as jto the athletic 
activities of the American junior baseball teams which those posts 
are sponsoring. (Tr. 267.) I haven't any teams mjider my super¬ 
vision for coordination as yet. T t is indirectly a part of the duties 
of file athletic, director to arrange schedules ovjsettle disputes. 
81 I have not settled any disputes since I have been athletic 
director; I have an argument pending now. I jdn not have an 
office in connection with my work. The little office work that is taken 
care of for this work is done and taken care of in the [Transportation 
Building, room 211. I was post athletic officer last year, of the 
George Washington Po.-t. My duties were keeping jdown disputes 
from the coach and the team or anything concerning the (Tr. 268) 
commander of the post and the coach and team. It was my duty to 
see how those games were played occasionally. Occasionally I would 
go down to the diamond. I walked down to the diaijnond occasion¬ 
ally. down on the ellipse. I would walk down there and see the 
games. I very seldom ever stood and watched the games. I have 
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strolled dorm there, hut never stood through a game except maybe 
for one of two innings. It was not my duty to organize all the 
teams that were organized this year. None of the teams are 
definitely organized to-day. 1 went to Philadelphia last year in 
connection with some of the legion teams. (Tr. 209.) I stated in 
my testimony on direct examination, that I wired to Pueblo, 
Colorado, for authority to enter a hospital in December. 1922. and 
that hospitalization was denied in a telegram sent C. (). I). A copy 
of this telegram shows hospitalization was denied because I was out¬ 
side of the eleventh district. That is not a responsive answer to my 
telegram, however. 1 requested permission to enter the hospital at 
Fort Lyon. Colorado. I testified hospitalization was denied. The 
telegram replvingf stated that the Colorado office could not authorize 
hospitalization because I was not in that district. 1 was then in 
Arizona. I made application for hospitalization to the regional 
office for the Arizona area, at Phoenix. Arizona. I was sent over 
to St. Luke's Hospital. I asked for hospitalization at that time and 
it was refused me. after Dr. Holmes examined me. (Tr. 272.) I 
was given a certificate at the time of discharge as a soldier from the 
United States Army. (Tr. 27:1.) The original of my certificate 
was destroyed at the hospital at Maywood. Illinois. The photo¬ 
stat of this certificate was made some time in 1925. I believe, at 
Denver, Colorado 1 , and I believe it is a true copy. (Tr. 274.) That is 
my signature on the photostatic copy of the certificate of dis- 
82 charge, anil the information on this certificate of discharge 
under " Enlistment record " was put on that before I received 
it. The question'** physical condition when discharged " is answered 
“Good " in my certificate. (Tr. 275.) I did not make any protest 
to that remark being made in this certificate of discharge that was 
given to m*\ I wrote that myself, and about 500 more like it. I 
described my physical condition as good at the time of discharge. 
I believe I filled in all the writing in this paper. I wrote the 
answer to the question “Wound received in service” as "None.” 

Thereupon, plaintiff's certificate of discharge was admitted in evi¬ 
dence as defendant's Exhibit (>. Defendant's Exhibit G shows that 
plaintiff was honorably discharged May 27. 1919: that he had served 
in the Meuse-Argonne offensive from October 22. 1918, to November 
11. 1918; that he had received no wounds in service and that his 
physical condition on discharge was good. I did not state to Drs. 
B. K. Flays, Frank K. Ruff, and William C. Schroeder in connection 
with the medical history taken by them from me at Fort Lyon, Colo., 
on or about July 14. 1924. that I had had meningitis at Camp 
Kearny. California, in December. 1917. (Tr. 278.) Our regiment 
was taken down to the south end of the cantonment or parade ground 
and quarantined for meningitis. I was sick in bed at the time. I did 
not say that I had meningitis. That is my signature on the type¬ 
written letter dated dune 28. 1923. I wrote this letter addressed 
to Honprabie Gtiy V. Hardy. State Representative, Canon City, Colo¬ 
rado. containing the following: “In my service life I had the flu, 
the spinal meningitis, and as I have said above gassed twice.” I 
don't recall. I remember something about the correspondence. 

Thereupon, the fourth page of a letter dated July 28, 1923, 
addressed to Honorable Guv U. Hardy, and signed. “ Wessal Stew- 
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art” was received in evidence as defendant’s Exhibit No. 7. (Tr. 
280.) This reads: "In my service life I had the Hu, the spinal 
meningitis, and, as I have said above, gassed twice.” I 

Since discharge from the service up to now mv health has been 
up and down; varied. Some days I feel very good!and again I go 
all to pieces. I did not become acutely ill after I hild been working 
for the Tonopah-Belmont Development Company, jor while I was 
working for them. 

88 Thereupon, the fourth paragraph of page 2 of a letter 

dated Fort Lyon. Colorado, July 28. 1928, addressed to Honor¬ 
able Guv U. Hardy, and signed " VCcssai Stewart.;’ was admitted 
in evidence as defendant's Exhibit 8. This reads: 

" I again accepted position as foreman for a large ijiining company 
at Tonopah, Nevada, and was getting along fine uiitii January 16, 
1922, and I again lost my health: at this time I called for an examina¬ 
tion by the Veterans' Bureau at San Francisco. Tlijey called me to 
Reno, Nevada, and the examination there was again inade a positive 
diagnosis of tuberculosis. However, they would hot give me a 
hospitalization as they said that the T. B. was not of service incident. 
I at once took the matter up with every one that I knew and secured 
affidavits to substantiate my claim that I might get a little action 
through the bureau. You will note this examination shows a posi¬ 
tive diagnosis of tuberculosis two years and sevei) months after 
separation from service by the Veterans' Bureau jstaif at Reno, 
Nevada, and, too, supported by the board of appeal^ at San Fran¬ 
cisco, California, 12th District." i 

Since reading the 4th paragraph of the letter signed by me. under 
date of July 28. 1928, that refreshes my recollection as to whether 
or not I became acutely ill in January. 1922. I do not jwish to modify 
my previous testimony that there was no change iii my condition 
while working. I was sick all the time. (Tr. 280.1) I could not 
say that I have been able to work at any time since; 1928 as I was 
during the periods in which I was employed by the Tohopah-Belmont 
Development Co. (Tr. 286.) I would say that my health since that 
time has been worse. I first applied for payment; to me by the 
Government of insurar.ee benefits because of a permanent and total 
disability in May or June. 1928. I made that demand, to Mr. Sloan, 
contact officer at the hospital. I never made a claim! to the United 
States Veterans' Bureau at Washington or to the Director of the 
United States Veterans' Bureau since 1923. for insurance bene- 
84 his. I made an appeal to the director in June. 1926, for a 
permanent and total rating from discharge in 1919. (Tr. 
287.) f later wrote a letter to Seattle asking for reinstatement of 
my insurance* I had to ask regarding the insurance to get an answer 
to my letter of June 29th. 1926. I did not make (m application 
for reinstatement of insurance at any other later occasion. I did 
not ask for information concerning reinstatement ofj my insurance 
at any other date. That is my signature on letter handed me, dated 
May 9. 1927. addressed to Louis Maher, and I stated; in that letter 
as follows: " I want to ask that the bureau in their regular procedure 
furnish me with the exact figures for the reinstatment of my insur¬ 
ance." I did under one consideration ask for information concern¬ 
ing reinstatement of my insurance subsequent to this; period. (Tr. 
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288. ) I understood that in connection with reinstatement of insur¬ 
ance that it would only be granted bv law to those who were not 
permanently and totally disabled at the time of application. 

On redirect examination. Wessal Stewart testified (tr. 28!)) : My 
insurance was not reinstated; I do not know why. I identified my 
signature on the paper marked as "Defendant's Exhibit 1.' (Tr. 

289. ) This paper was signed under the following circumstances: I 

was called in. called on to turn in all my equipment.,and I was handed 
this paper to sign. Well, this paper was not signed where I received 
the discharge. It was signed at headquarters barracks. Fort I). A. 
Russell. Wyoming. (Tr.290.) That was a discharge point for de¬ 
mobilizing" the Army. There were in the neighborhood of 1.700 or 
more passing through that discharge camp that day. I did not have 
any physical examination that day. I went through just merely a 
routine examination. I walked into this room, and it I recall, they 
requested that I remove my shirt, or something—I don't recall now 
whether it was the shirt or blouse of the uniform. I eoiildn t say 
how manv men were in the room at the time. Maybe a hundred or 
more. (Tr. 291.) 1 was in there about three minutes. I was asked 

a question or two. I was not asked the question that is on that paper. 

I don’t recall what the answers I made to the questions. I 
S;> knew at that time what my condition was but I didn't know 

it was permanent. (Tr. 292.) The date of the paper is 
Mav 2(5. 1919. and I am now making claim of permanent and total 
disability on that date or within :h> days thereafter. (Tr. 29:3.) To 
the question on the form when discharged. "Have you any reason 
to believe that at the present time you arc suffering from the effects 
of any wound, injury, or disease, or that you have any disability or 
impairment of health, whether or not incurred in the military serv¬ 
ice'" I answered "No." (Tr. 294.) I did not understand the sig¬ 
nificance and meaning of that answer. (i’r. 29 a. ) If I had an¬ 
swered that question differently I would have been sent to a hospital. 
At the time I signed that paper I could not say that I was suffering 
from the conditions and disabilities to the extent that I recognized 


and unuer.- 
that I was 
to go and 
zuma ('■ >a 
employe 
smith. 


•>d them. (Tr. 290.) I testified on cross-examination 
mking l:i the laboratory at Tocopa. but 1 was at liberty 
iie anv time I wanted to. I wasn't around the Monte- 
CommuiV at all in 1921. I k; nw nothing about being 


there a- a tin.-mith. I never had any training as a tin- 
know nothing about it. At one time I was in charge of 
the crusher at the Tonopah-Beimont Development Company, but not 
a- a cru-fier. (Tr. 297.) At the time I was at the Tonopah-Bel- 
mont mines. I haven't the slightest idea how many times T went to 
the company hospital. Maybe. I should say. hundreds* of times. I 
I couldn’t sav definitely. I remember Christinas Day that I was 
placed in the hospital, and I remained. I think, for three days. 1921— 
December 2-Vii. 1921. I couldn't say definitely the number of days 
that I was in the hospital for either a short or a long period at a time 
during those 12 months. I couldn't give an estimate. 1 hev didn’t 
take anything off my pay on account of me being in the hospital. 
(Tr. 29*8.) I couldn’t be reached for conferences about my duties 
while I was in the hospital. I sought employment after returning 
from Reno in February. 1922. (Tr. 299.) I said or: cross-examina- 
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tion the word ‘“good ' written on my discharge unjder the heading 
“ Physical condition when discharged ” was written by me. (Tr. 
300.) This is not in mv handwriting. It was filled! in and I signed 
it. The word “good' - was written in and I had to I accept that dis¬ 
charge that way. because there was some doubt at the date of dis¬ 
charge as to the disability; otherwise I would have received 
80 the discharge showing •‘excellent." but with (he doubt it was 
put "good." (Tr. 303.) I received the discharge from the 
regular discharge department a few days after I jwas discharged. 
At tile time I was working at the Tonopah-Belmont Development 
Company, the overtime that I did was ju.-,t a courtesy to the other 
boys. It was just a continuation of the same work.;testing the ores 
anil checking up the recovery and the results. This work was the 
same that I had been doing. The reason I got overtjime when I was 
doing it for some of the other boys, the other boys wjould want to go 
off to a party, or something, and I would take their place. (Tr. 304.) 
The. date of the previous trial when I was asked if I was running a 
transit was from January 22 to '28. 1929. I never pan a transit. I 
checked up all the elevators, and the conveyor belts, about twenty 
minutes in the morning. When I answered the question as to the 
transit, I understood die question to refer to a tractor. (Tr. 305.) I 
did not personally know this other Mr. Stewart who jwas working at 
the United Verde Copper Company at the same time I was. The 
form marked "Defendants Exhibit 5, in which it isjstated: “nature 
of disability claimed ’’—answer “gassed," degree of (disability: I do 
not know what doctors have given. I received the disability while in 
a shell hole in France, in the Argonne woods durjing the Meuse- 
Argonne offensive. I his form was prepared at tlu] company hos¬ 
pital at Tonopah. Nevada, by the nurse that was talking care of me. 
My physical condition at that time was mighty poor] I don't know 
when this paper wa> prepared. The nurse was furnished this infor¬ 
mation and authorized to embody the same in the application some 
months before. (Tr. 309.) At the time I tol l her qbout the causes 
of my injuries in France I told her something else besides what is 
written in here. ( I r. 309.) I dud not >ee rhe paper!after the nurse 
prepared! 'u. I hid not .~ee this paper before it was signed and mailed 
out. It appears to be .-worn to hut I did not swear to it. When it 
was sent out i was :n iUno. Nevada. I saw this pajper at the pre¬ 
vious trial but had never seen it before that time, j (Tr. 312.) I 
was undergoing examinations by the Veterans';Bureau at that 
87 time. I stated on cross-examination that I wajs advised when 
I went to Mayo brothers that I was beyond medical or surgi¬ 
cal treatment. (Tr. 314.) Minnie A. Mears was tlie name of the 
person who iiiledi in mv claim for compensation. Slie is now dead. 
Tiie doctors who advised me at Mayo Brothers were Drs. M. S. Hen¬ 
derson. H. W. Meyerding. Dr. J. T. Jones, and Dr. Hi. P. Jensen. I 
went to Mayo brothers' clinic August 2(5 to September 9. 1926. The 
political activity referred to in mv letter about taking some Senator 
around related to Senator Charles W. Waterman, present United 
States Senator from Denver. Colorado. I went in’company with 
him around Denver about a week. I did not take hjim around; he 
took me around. Dr. Tewksbury treated me for the last year and a 
half. (Tr. 315.) Dr. Tewksbury treated me for pulmonary tuber- 
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culosis. I only received medicine to break the temperature. He 
gave me a complete physical and X-ray examination, and advised me 
what kind of a life 1 should lead. (Tr. 316.) With reference to my 
baseball activities, the American Legion sponsors what is known 
throughout the Americanization committee to try to bring the young 
bovs. up to IT rears of age. into Americanization work through the 
American Legion! to try to get them to be better citizens. The work 
which 1 did (toes not require any physical exertion on my part. I 
do not get any money for it and never have. 

Or; recross examination. Wessal Stewart testified (tr. 31S): In 
saving that I did not understand the question asked me as stated in 
defendant's Exhibit 1. as to whether or not I was suffering from 
any disability whether incident to service or not at that time. I did 
not understand the intent of that piece of paper. I (lid not under¬ 
stand the language. (Tr. 31!>.) I have been talking English most 
of my life. I understood all the words in ihe question. If they 
would have been read to me I would undoubtedly have understood 
them. 

In response to the question by the court, the witness testified: 
The shell wound which 1 received in France caused a slight 
8S depression on mv body. This did not break the skin. I here 
was no break or contusion or bruise, but it simply caused a de¬ 
pression. That is all. (Tr. 321.) Before I went into the service I 
was taking up metallurgie engineering, and I had to start at the 
bottom and work my way up, and ar the time of enlistment, in place 
of giving a student of mining and metallurgie engineering. I just 
permitted the mill-man to be there. All my work was directly 
associated with mining, not so much mining, but metallurgie extrac¬ 
tion of minerals. I just specialized in the oil flotation, the (tr. 322) 
evanide precipitation. I can say no more as to my profession than 
that I specialized in some branch of metallurgy. My work was not 
so much laboratory work as cheeking the results from the milling. 
We always had a laboratory metallurgist, and most times a chemist, 
and the results of the laboratory would be made to the chemist, and 
he would return them to my office so that I could check them. He 
gave me the appropriate figures and tiie proper form and I made 
the check no. (Tr. 323.) I think I made the analyses myself on 
two occasions. My work was more clerical than technical. It re¬ 
quired enough knowledge to enable me to enter up or check the 
results of chemical analyses made by others and not by myself. 1 hat 
in general was the character of the work I did in the previous em¬ 
ployments about which I testified. (Tr. 324.) I testified the checks 
beginning January 31. 11)23. and ending with the cheek dated April 
12. 11)23. were endorsed by me. These checks were drawn to R. W. 
Stewart and so endorsed by me. I make the following explanation 
as to whv 1 assumed tiiis name. I assumed this name temporarily 
because Robert Talley, general manager of the United Verde Copper 
Company, was a Xevada University and a Stanford University man 
with Mr. I)iek Bennett, and Mr. Bennett was a very particular 
friend of mine, and wired Mr. Talley to make (tr. 32">) a place for 
me at Jerome. Arizona: and in transferring the communications by 
telegraph. Mr. Talley received a wire from Mr. Bennett and, in 
turn, wired me at the hotel at Phoenix. Arizona: that I report to 


57 


i 

UNITED STATES VS. WESSAL STEWART] 

Jerome. I reported to Jerome and in some way the]secretary made 
the message and sent it “ R. W. Stewart.” I reported to Jerome, 
and they couldn’t make a place for me, and I went to Clark- 

89 dale, and they had already placed my name ojn the record as 
R. W. Stewart. I requested that it be changed, and then I 

was there a few days in January when I was forced to leave on 
account of sickness, and that is the reason that I went under the 
name of R. W. Stewart after I reached Clarkdale. Arizona. (Tr. 
320.) All of the checks are drawn to the order of |R. W. Stewart. 
The last endorsement, 1 can not image what that isl It is not my 
handwriting. (Tr. 320.) The reason I did not mention them before 
is I accepted them, I think, as they are, of *' R. W.”]and this one is 
signed u Raymond B ” or something. I did not riotiee that last 
check. That is not mv signature. I accepted them only signed 
“ R. W.” I did not accept that last one. It is not my signature. 
On check dated March lf>, 1923, upon which the batik endorsement 
is March 22, I think it must be " 15,” the actual 5 ” is not com¬ 
plete, I believe that is my signature to the endorsement. I will 
identify all of the other checks but that one. (Tr.! 327.) To the 
best of my knowledge all of the checks excepting the last one are 
endorsed by me and not by somebody else with my authority. I 
believe they are all my signatures but the last one. I believe that is 
correct. 

On further redirect examination. Wessal Stewart testified (tr. 
328) : I had no reason to take any name other than my own. I never 
was in any trouble. I aiwavs went under mv own name. (Tr. 
329.) 

90 Thereupon Mattie W. Wilcox, a witness called in behalf 
of the plaintiff, testified by deposition (tr. 333) : I have lived 

in Salida. Colorado, since 1903. where I own my own jhome and rent 
rooms. I first saw Wessal Stewart in the summer of ]1916. He was 
working in Salida in a creamery. He did not roonji at mv house 
then. After he quit working for the Salida Creamery in the sum¬ 
mer of 1916 he went to the Rawley mine in Bonahza. Colorado. 
I do not know the character of work he did there. I saw Mr. 
Stewart during the summer of 1916 about two times i) week. After 
he went to the Rawley mine he came to my house tr) visit. He re¬ 
mained at the Rawley mine until he enlisted in 1917. During the 
time I knew him in 1916 he was a typical young jman. tall and 
straight and slender. He had a nice clear complexion. I would 
say he was spry and full of pep. I first saw him after he returned 
from the military service in May. 1919. He came to'my house and 
stayed there and I took care of him until June. 1919.] At that time 
his mouth was sore and there was blood on his pillow in the morn¬ 
ings. I suppose the blood came from his mouth, i After he re¬ 
turned from the military service he was pale and his face would 
flush up with fever and he would have a temperature. He was 
more slender, and fatigued all the time. When hei sat down he 
would lop down as though he didn't have energy to hold himself 
up. From the time he returned from the military service to June 
17. 1919. he did no work. He had medical attentioh during that 
time by Dr. Finley McClure, who is now dead. I dojnot remember 
how often Dr. McClure came to mv house. He was:there once or 
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twice that I remember. The doctor gave him pills or powders or 
something. The flushing of Stewart's face would occur in the mid¬ 
dle of the day. If he took a walk those spells would come on him 
after exercise. I don't know of my own knowledge what the doctor 
treated him fori something about his throat or lungs. I believe. 
On June 17. 1919. Mr. Stewart went to California, and I next saw 
him in my house about July 8. 1919. He came there to room 

91 and board. His physical condition was just as before. He 
remained at my house then until August 15. 1919. Between 

July 8 and August 15 he had medical attention at my house by 
Dr. Finley McClure. I think the doctor was there about twice dur¬ 
ing that period. j Mr. Stewart was not employed then. His physical 
condition was about the same as it was in May and June. During 
this period I also found blood on his pillow in the mornings. This 
did not happen every morning. I don't know whether Dr. McClure 
treated him for lung trouble this time. During the day Mr. Stewart 
just sat around the house. He did not walk very often. I think 
on August fifteenth lie went to the Rawley mine at Bonanza. Colo¬ 
rado. I do not know how long he remained there. About a month, 
I think. He then came back to my house for a few days and went 
away again. I do not know where he went. This was some time 
in the fall of 1919. I saw him again in the summer of 1924. twice, 
anyway. 

On cross-examination Mattie Wilcox testified: I did not see Mr. 
Stewart between the fall of 1919 and the summer of 1924. There¬ 
fore I have no personal knowledge of anything concerning him dur¬ 
ing that period. 

Rice W. Means, a witness called on behalf of the plaintiff, testi¬ 
fied: My name is Rice W. Means. I am a resilient of Denver. Colo¬ 
rado. I am president of the National Tribune Corporation, owner 
and proprietor of the National Tribune Stars and Stripes, whose 
office is at 44 G Street. Northeast. Washington. D. C. I was in the 
World War as a lieutenant colonel of Infantry, and first knew Wessal 
Stewart in the summer of 1917. He was a member of my regiment. 
1 was in command of the regiment. I recall him very well. (Tr. 
33G.) lie was in good physical condition at that time. I was familiar 
with his service until the time he left my regiment and went over¬ 
seas. This was about a year, not quite, after he came under my com¬ 
mand. (Tr. 337.) After Wessal Stewart went overseas I did 

92 not have any further official connection with his regiment. I 
had no connection with him after he left my regiment. I do 

not know when he was discharged from the Army, only by hearsay. 
My memory places the first time I saw him after that was at Canon 
City. Colorado, in the summer of 1923. I just ran into him on the 
street. He first spoke to me. I had had letter- from him. so there 
was immediate contact and questions of conversation. I inquired 
of him. He was at the Fort Lyon Hospital. He was up there, I 
believe, visiting Ids sister. His physical 1 condition was very bad— 
emaciated (tr. 339). stooped, slow in walking and getting about. 
After the World War I had to do with rehabilitation work among 
World War soldiers. I incorporated and created the 157th Infantry 
first. Its purpose was twofold: To keep alive the spirit of co.mrad- 
ship (tr. 340) in the regiment, and to assist the members of that regi¬ 
ment and former members of that regiment to reenter civil life. 
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I became immediately interested in that problem arid was a mem¬ 
ber of the national rehabilitation committee of the American Legion. 
I was chairman of the national rehabilitation committee at the New 
Orleans convention. I was chairman of what is now jknown as Area 
Pi, which consists of the Western States. The inauguration of the 
Veterans’ Bureau and its consolidation in the one office in Denver, 
Colorado, was very much under my jurisdiction and I was closely 
and intimately connected with it during the entire tiijne up to about 
a year before I came to the United States Senate. In fact. I put in 
about half of my time on the question of rehabilitatin'!: disabled serv¬ 
ice men. I was not a Government official at that time. We legion¬ 
naires come in close contact with the Veterans’ Bureau: almost inti¬ 
mate contact. In connection with my other duties I had to do with 
consultations with medical men who were treating and observing 
tubercular soldiers during the World War. and among my other 
duties I had to do with the observation of patients who were being 
so observed and treated by the medical men. My experience in this 
particular, limited to the service men, was frcjm the time of 

93 their discharge to the spring of 1924. (Tr. 1342.) During 
the period I became by reason of these associations and services 

familiar with the appearance and indications that cause one to con¬ 
clude in a particular case whether a man is suffering! from tubercu¬ 
losis. We have lived in Colorado so long and have had! so many types 
of tuberculosis, it has become the one disease that I hjave attempted, 
at least, to familiarize myself with its effects upon individuals, be¬ 
cause so many ex-service men afflicted with tuberculosis are domiciled 
in Denver, Colorado. (Tr. 343.) I next saw Mr. Stetviart after 1923, 
in 1925. at Glemvood Springs. Colorado: I do not knoiv what lie was 
doing, only what lie told me. I saw him at the Colorado Hotel. 
Newspapers announced I was in town, and Wessal | came over to 
see me. He looked worse than he does now (if that is permissible). 
He was thin, emaciated. His walk was slow and unsteady. When 
I came back I saw him a good many times. I can! not just give 
you the details of each time. I saw him in Denver: saw him when 
I came to the United States Senate. T saw him quite often. He was 
in my office. He would be there quite often, and wiis welcome as 
a member of my regiment. In the fail of 1924 (tr. 346) he was in 
bad condition, as I recall. Pic was using a cane. I remember dis¬ 
tinctly’. it was so hard for him to rise from a chair. | He was slow. 
He was in bad condition in the fall or winter of 1925. I have seen 
Wessal quite often since the fail of 1925, usually ablaut every two 
weeks. (Tr. 347.) I have had occasion to employ men! in my various 
activities. I have employed men a good deal in Colorado in com¬ 
mercial and mining lines. I employ now about seventy employees 
right along. While I was in the rehabilitation work there came 
before me the matter of aiding men to get back into active life. 
That was my chief concern. (Tr. 348.) Based upon liny experience, 
Mr. Stewart, when I saw him in 1923 and on the dates since when 
I have seen him. was not able to accept and hold continuously any 
substantially gainful occupation. His physical condition was such 
that he could not continuously and substantially carry on a 

94 gainful occupation. I brought my own regiment home and 
saw to its discharge. That was the only experience I had with 
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relation to the discharge of soldiers after the war had terminated. 
I ran my organization over to what was then Fort I). A. Russell, 
and now is Fort Warren. Wyoming. (Tr. 354.) Defendant’s Exhibit 
No. 1 is a photostatie copy of a slip that each man was required 
to sign at the time of taking his final physical examination on the 
day lie was mustered out of the service. (Tr. 355.) I identify what 
purports to be a copy of a letter addressed to me by the Veterans’ 
Bureau and received by me while I was in the Senate. It came 
through the mails in the usual course. This copy of letter was marked 

Plaintiff's Exhibit #1" for identification. (Tr. 35T.) I never 
saw Mr. Stewart in the hospital at Tacoma. Washington. I know 
the location in Tacoma of Cushman’s Hospital. I can not recall that 
I ever saw Stewart there. I visited Cushman Hospital, but I do not 
recall Wessal Stewart being there. I visited all the hospitals in that 
western area. (Tr. 358.) 

John M. O'Connell, of Salida. Colorado, a witness called in be¬ 
half of the plaintiff, testified by deposition (tr. 359) : I have lived 
in Salida. Colorado, since 1915. I was acquainted with Wessal 
Stewart about six months before he entered the Army. Mv recollec¬ 
tion is that he was working for the creamery here in Salida or 
for a Canon City firm doing business here. He was a good mixer 
and I met him often. I would say several times a week. Prior 
to his enlistment he appeared to be in good health and cheerful 
spirits. I considered him of medium build. His complexion I do 
not recall, but it didn't strike me as unhealthy at the time. He 
seemed to be an active, hustling business man. After his return from 
the war I saw Mr. Stewart several times. I saw him shortly after 
lie came home. He had just returned and was still in uniform. I 
presume it was within a month or so after May, 1919. He 
95 went to California, he told me, and I saw him when he re¬ 
turned. The last time I saw Mr. Stewart was about six 
months after the first time I saw him. I do not recall noticing any 
change in his physical condition when I first saw him after his re¬ 
turn from the war. The first time I saw him he merely talked about 
the war. and I have forgotten if he mentioned anything about his 
physical condition. When he returned from California, his com¬ 
plexion was pallid. He was thin, but not emaciated. He appeared 
stooped, about six months after his return from the service. At 
the time I last saw him his walk was sluggish. 

On cross-examination Mr. O'Connell testified: I met Mr. Stewart 
in Salida before he went to the war and had frequent conversations 
with him on the street and in my newspaper office. After his return 
from the war I took an interest in him as in all ex-service men, and 
I had several conversations with him. After his return from Cali¬ 
fornia I met him again several times, so I considered that I was 
fairly well acquainted with him. I should think that all my con¬ 
tacts with him after he returned from service were within six 
months after his discharge. I do not recall having seen him at any 
time subsequent to six months after his return from service, and 
I know nothing about his physical condition or employment after 
that time, except that I had several ietters in which he told me of 
his physical condition and what he was doing, but of my own 
knowledge I know nothing concerning him. 
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Charles F. Johnson, a witness called in behalf of the plaintiff, 
testified by deposition (tr. 359) : I have lived in Salida, Colorado, 
close to forty years. I am acquainted with Wessjjil Stewart, the 
plaintiff in this case. I have known him about eleven years. He 
enlisted in the United States Army during the World War. Before 
the war, when in Salida, he was frequently at my house. 
9(5 Prior to his entering the war he appeared hejalthy. He was 
active and of fair complexion. At that time I did not know 
!iis employment. lie was making his home with j Max Dickman 
at the time I knew him. I saw the plaintiff after May, 1919, in 
Salida, Colorado, about two or three times. T observed a difference 
in Stewart’s physical condition when I saw him subsequent to May, 
1919. as compared with what it was before he enlisted in the Army. 
He seemed emaciated in some way and of sallow complexion. He did 
not appear strong in his walk or actions. He eonliplained of his 
physical condition. I do not know whether he wojrked any after 
his discharge from the Army, neither do I know whether he was 
under a doctor’s care after returning from the War. I am not 
related to the plaintiff. I can not give a definite ideal as to how long 
it was after the war that I saw Mr. Stewart. j 

On cross-examination Mr. Johnson testified: I am ih the real estate 
and insurance business. Before he entered the military service Wessal 
Stewart lived in Salida; that is, out in the country frqm Salida about 
four miles. When I would see him before the war, it! would be when 
he came in town. My relations with him were more friendly than 
business. At that time my youngest daughter was living at home. 
He became acquainted with her and came to the house) to visit, which 
■was most always in the evening. He came to see mV daughter and 
to see me. He was always in the same room. He never came with 
any intentions but friendly. Mv wife and he were!quite friendly. 
He was a slender boy at that time. His complexion was not pale 
then. I did not say he had a ruddy complexion. I Jo not know the 
character of work he was doing. After his return from the war I 
saw him two or possibly three times. I saw him oijee at my office 
and once at my house. At the home I should say lje was there an 
hour or an hour and a half. The time at the office he just dropped 
in for possibly half an hour, so that all the time I |had to observe 
him was one occasion of one hour and possibly two| occasions of a 
half hour each. Those occasions were very soon after he re- 
97 turned to Salida after the war. I would say Jt was within a 
month, and since that time I have not seen Wessal Stewart. 

Dr. Ernest C. Lee. of Espanola, New Mexico, a witness called in 
behalf of the plaintiff, testified by deposition (tr. 359) : My name is 
Ernest C. Lee. I am a graduate of the Detroit College of Medicine 
and Surgery in 1894. I have been practicing medicine thirty-four 
years. I am acquainted with Wessal Stewart, the plaintiff in this 
cause. I became acquainted with him in 1920. at panta Barbara, 
Chihuahua, Republic of Mexico, at which time I was jsurgeon for the 
American Smelting and Refining Company at Sant;i Barbara. He 
was employed there as a metallurgist and came to tne for medical 
advice during the months of July, I believe, to December. He was 
suffering at that time from chronic pulmonary tuberculosis. The 
disease was in an advanced stage at the time I first treated him. 
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He was underweight, had a cough, ran a temperature, had a bad 
throat with oozing of blood frequently. There were moist rales in a 
portion of both lungs, dullness on percussion, and increased vocal 
fremitus. He had a good deal of trouble with his spine. The ver¬ 
tebra' in the neck and in the middle portion of the back were tender 
and caused him considerable pain. He was frequently unable to 
work and had to go to bed for days at a time. He would get up 
and go to work and work for a few days and have to go to bed again. 
Finallv. I advised him to quit his job and go back to the States 
where he could get expert medical attention that he required. The 
periods that he spent in bed would cover two or three days. The 
average periods he would work were a week or so. He may have 
worked possibly two-thirds of the time, roughly speaking, and one- 
third of the time was unable to work. I do not recall the longest 
period that he continuously worked. The reason he was unable to 
work was because of his tuberculosis. I did not analyze or 

98 examine any sputum. It is one of the methods of diagnosing 
tuberculosis, but I did not have a microscope. When I ad¬ 
vised him to return to the States where he could obtain expert treat¬ 
ment. it was my opinion that he needed hospitalization. He needed 
to go to an institution where he could have specialists, men who 
devote their entire time to the treatment of tuberculosis, where he 
could have the proper rest, where his sputum could be examined, 
where he could have X-ray examinations and all those things which 
he should have to properly treat his case. I had none of' the necessary 
equipment in Mejxico. In my opinion Stewart's condition was such 
that he could not work without injuring his health, and I felt that 
his working at such times as he did was injurious to his health. I 
treated his throat. I believe I swabbed it with a solution of argvrol 
because the throat was badly inflamed. For the trouble in his spine 
I had my nurse massage his spine at different times, but it didn’t 
seem to do it much good, and for his cough I gave him expectorants, 
principally a mixture of creosote, but as every doctor knows, those 
things are merely expedients. The real treatment for active tuber¬ 
culosis is rest, and of course he couldn't get rest and work at the same 
time. The tenderness in his spine was not necessarily a symptom 
connected with tuberculosis. I do not know what the trouble was 
with Ills spine. I did not diagnose his spinal trouble. I treated 
it in no other way than prescribing the massage. I probably gave 
him a liniment to rub on in connection with the massage, or an 
analgesic balm. j He had moist rales over the upper portions of both 
lungs and increased vocal fremitus. Twenty-five per cent of 
both of his lungs was affected. In the afternoon he would run a 
temperature from 101 to 103. It wasn’t always the same. Some days 
he would have very little, and other days more. Every time I took 
his temperature, he had some temperature. His pulse was rapid. 
He lost weight. I couldn't say how much, but I know lie was thinner 

when he left than he was when he came, and that he was under- 

99 weight when he came there to work. His condition was ?uch 
that he could not continuously follow a gainful occupation. 

In my opinion, the result of my examination and observation of 
Stewart, he had had tuberculosis for at least a year, perhaps longer 
than that. Only under the most favorable circumstances and with 
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the best of care, medical and otherwise, could he ever recover. Under 
ordinary circumstances, his condition was such that jie would in all 
probability be a tubercular for the rest of his life.| By favorable 
circumstances I mean hospitalization in a sanitariumj devoted to the 
care and cure of tuberculosis patients, with expert medical attention. 
That is why I advised Stewart to leave Mexico and jgo back to the 
United States. The circumstances and conditions were such in Santa 
Barbara that he could not receive the attention that l,ie should have. 
I am not a specialist. I am a general practitioner. 

On cross-examination Dr. Lee testified: I was minje surgeon with 
the American Smelting and liefining Company at Santa Barbara, 
New Mexico, in 1920, and as such it was my duty |to examine all 
employees who submitted themselves for employment!with this com¬ 
pany. I am not sure there was a record made for the company. 
After an examination was made I treated the men. jif they needed 
treatment. If I found that they were not in a condition physically 
and menially to work I so reported to the company. We had a form 
that John Doe was ill or sick on such a day and not able to work, 
and when he recovered he was put back on the roll. ! They did not 
have a regular examination before going to work. When an em¬ 
ployee joined the company I did not examine him. | 1 expect that 
there was a supposition that anyone who was employed by the 
company was presumed to be physically and mentally sound or they 
would not be employed. The only time I examined ithe employees 
was when they reported and claimed that they were sick. I kept 
records of what the employees reported. Those records were turned 
over to the company. I made no charge to the employees for serv¬ 
ice. I don't remember that we had a regular system of advising 
the company as to whether or not the employee was in a physi- 
100 cal or mental condition to continue in the employ of the com¬ 
pany. I do not believe we did. I did not allcfw a person to 
continue in employment if they couldn't work. I first treated Wessal 
Stewart—1 think it was in June. 1920. I haven't jhe records to 
refresh mv memory. I haven't seen these records since I left in 
1921. I have not seen Mr. Stewart since he left the company in 
1920. I testified from memory as to what happened almost nine 
years ago. I should say there were at tiie mines about twenty Ameri¬ 
cans and the rest were Mexicans, whom I treated. Alter Mr. Stew¬ 
art left I continued there until 1921. since which tiinje I have been 
engaged in general practice at Cloudcroft and Espanpla. I do not 
specialize in any particular branch of medicine. When I first saw 
Mr. Stewart he complained of a sore throat. I examined his throat, 
but did not take any cultures. I swabbed his throat with silver 
nitrate and argvrol and remedies of that character. The first time 
I saw him he complained only of his throat. If in anj affidavit exe¬ 
cuted in November, 1922. I said nothing about any complaint on the 
part of Stewart except chronic throat trouble, it is very likely that 
that statement is more accurate than my remembrance now. When 
I treated Stewart he was in Santa Barbara at the hospital, off and 
on for a few days at a time. When he was at the hospital it necessi¬ 
tated his being absent from his work. That is my signature to the 
paper marked "Defendant's Exhibit A.” which reads: ! 
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“ State of New Mexico, 

County of Otero: 

Before me. David L. ('. Hover, a notary public, in and for the 
above-named county and State, E. C. Lee. M. I)., did appear and be¬ 
ing duly sworn, declared that lie treated Wessal Stewart in June and 
July of 1920, at the company hospital. Santa Barbara, Chili.. Mexico, 
for a chronic throat trouble, and that in his opinion this throat 
trouble was caused by gas inhaled by the said Wessal Stewart when 
lie was a soldier in the A. E. F. 

(Signed) E. C. Lee, M. D 


101 "Subscribed and sworn to before me this 1,8th day of No¬ 
vember. 1922. at Cloudcroft. Otero County, New Mexico. 


j i,. s.] (Signed) 

My commission expires May 18. 19*26. 


David L. C. Hover, 

Notary Public. 


That affidavit was prepared at Mr. Stewart's request by mail. I 
was in Cloudcroft when he wrote me. He requested me to make an 
affidavit that he had throat trouble. I remember very well. He did 
not request me to make an affidavit for any other trouble at that 
time. He wanted the affidavit because he was making a claim on the 
Government. I have not the letter that he wrote at that time. When 
I had this affidavit (defendant's Exhibit A) taken and prepared, 
I sent it to Mr. Stewart. He asked me to make another affidavit 
later. I do not remember just what time. I made two or three 
affidavits for him. I am not sure they were affidavits or whether 
they were just letters. I can't say. While Mr. Stewart was in 
Mexico he was running a mill for the Santa Barbara unit, Minas 
Tecolotes y Anxes, Santa Barbara. Chihuahua. This was a unit of 
the American Smelting and Refining Company. He was in charge 
of the mill. He just had to see that it was running properly. That 
was a flotation mill and he operated it. I believe they had an eight- 
hour shift, seven days a week, as I remember. As I remember. Mr. 
Stewart was unable to work about two or three days a week. This 
continued as long as he was in Santa Barbara. If the records show 
that Mr. Stewart worked eight hours a day, seven days a week, and 
did not lose any time. I would not want to contradict that record, but 
does that record show that he worked for those days or drew pay for 
those days? If according to the records of the company Mr. Stewart 
didn’t lose any time. I would contradict that. The company paid a 
man for time when lie wasn’t working. I do not know to what ex¬ 
tent. I wouldn't say. but it is my belief that they drew their pay for 
the full time even if they laid off a day or two during the 
102 week. That is my belief/ The timekeeper kept track of their 
time. If a man was in such physical condition as to be absent 
from work for a period of three days a week from June to December, 
I would not call that fact to the attention of the company. It was 
not in my province. If I had a serious case I always reported it to 
the superintendent. I considered this case serious enough so that I 
advised Mr. Stewart to get out of there. I do not remember whether 
or not from the company’s point of view I considered the case serious 
enough to call it to the companv’s attention. I do not know anything 
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about the salaries. When I first saw Mr. Stewart,j in addition to 
throat complaint he had a bad cough and some trouble with his 
spine. He complained of a great deal of pain in hisispine. I never 
did know the cause of it, but he complained of a great! deal of trouble 
in his spine. I had a nurse massage his spine to see! if it would do 
any good. The condition did not respond to treatment. He had a 
bad cough. I do not know what was the trouble vfith his throat. 
It was always inflamed and sore. I was unable to diagnose this 
trouble. I never made an X rav of his chest: neither, did I examine 
his sputum. It was not very hot down there. It wits six thousand 
feet, and it doesn’t get extremely hot. It was a very healthy climate. 
Chronic pulmonary tuberculosis is a disease of the lungs. It becomes 
chronic if it exists a year or more. Without an X ray and without a 
sputum examination, I couldn’t tell definitely how lVjmg the patient 
has had tuberculosis. The symptoms of tuberculosis Hre cough, tem¬ 
perature, and moist rales in the lungs. A patient coiild say he had 
temperature and a cough, but he couldn’t say he had moist rales, and 
if I hadn’t found moist rales myself before I saw him in Mexico, I 
wouldn’t want to say positively that he had had tuberculosis for a 
year or more. I based my diagnosis on the symptoms j received from 
the man, that he had a cough and fever and the other symptoms that 
go with it. such as malaise, inability to work!, tiring easily, 
103 sweats. Malaise is a tired feeling. All that I Had in this case 
was history and my direct examination. I foujid moist rales, 
temperature, inability to keep at work, and a sore throat that often 
accompanies tuberculosis. I can’t say that lie had a tubercular throat. 
I did not diagnose it as such. I didn’t diagnose it ajs such when I 
made the affidavit. It wasn’t until 1922 that I made |a statement to 
the United States Government that Stewart had tuberculosis. The 
difference between inactive and active chronic tuberculosis—in active 
tuberculosis there is tubercular bacillus present. They run a tem¬ 
perature and have a cough. In this case I didn’t make any examina¬ 
tion of the sputum to tell whether there were any batilli present or 
not. I could in my opinion diagnose his condition ajt that time as 
being active. Without the sputum, there was continuous cough, the 
continuous fever, the moist rales, the inability to keep at his work, 
sweats—those are symptoms on which we could make !a diagnosis of 
tuberculosis without the examination of the sputum.! Without an 
X-ray examination I could diagnose an active chronic pulmonary 
condition. I have had forty or fifty cases of tuberculosis. I am not 
an expert. The inability of a man to keep continuously at work, or 
at least continuously enough to support himself, is what constitutes 
total disability. That is the definition as I understand it. I do not 
know where I got it from. I did not get it from Mr. Stewart or his 
attorney. I do not know whether that is the ordinary definition as 
to what constitutes total and permanent disability, but icommon sense 
tells me that if a man can't work he can’t support jhimself. Mr. 
Stewart had a contract for so much a month for his jtime. It was 
common knowledge that every man who went to woijk down there 
had a contract, and they had to work. If they didn’t work all the 
time, the timekeeper was supposed io report them. | I know that 
Stewart was absent on an average of two or three times a week. 
That I know, no matter what the timekeeper says. I| do not know 
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how much Mr. Stewart worked after he left his employment in 
Mexico. I couldn't say that his condition was such when I saw 
104 him that it was impossible for him to work. I know that if 
he didn't get away from Santa Barbara, in the care of a 
specialist, his changes for <rcttintr well were very slim. I believed at 
the time I saw him in 1020 that Mr. Stewart's condition was per¬ 
manent. I believed there was nothing that could be done for him by 
me. I don't say there was nothing that could be done for him by 
any one else. In my limited experience I have seen some remarkable 
recoveries, and if people take care of themselves and have proper rest, 
food, treatment, environment, etc., they have a lighting chance of 
recovery. I have not seen Mr. Stewart since 1020. I have been 
interested in obtaining for him some Government compensation. I 
last heard from him when he wrote me about coming hero to see Mr. 
McIntosh. This was about two months ago. He was not here then. 
He asked me at that time to come down and make an affidavit and 
deposition as to b> s condition, etc.—my treating him. I don’t re¬ 
member particularly about his nervous condition, except that his 
spine was troubling him a good deal. The statement that I made in 
one communication that Mr. Stewart was unable to do any work in 
1920 was incorrect. He did work some. If I made a statement that 
he was unable to do any work in Santa Barbara by reason of his 
sickness, it wasn’t exactly correct. I wasn't careful in my language, 
because I know better than that. I have no subsequent history of 
Mr. Stewart. I have heard about his subsequent history. He has 
written about being examined, etc. My affidavit to the bureau in 
March. 1924. was based not only on my examination hut also on what 
he told me in his letters. When I said he was totally and permanently 
disabled I meant he was not able to make enough to support him in 
comfort. The amount would depend on where he was living. It is 
much better for a tubercular person to work, and all other disabled 
persons to work, if they can do work which will not be bad for their 
physical condition. If he can keep his mind occupied and do mental 
work and not physical work, lie will be better off. I do not know of 
any metal work Stewart was qualified to do. I don’t think he 
105 was a well educated man. The paper shown me marked 
u Defendant’s Exhibit B “ is a copy of an original statement 
made by me. This reads: 

“To whom it may concern: 

This is to certify that I attended Wessai Stewart in the company 
hospital at Santa Barbara. Chihuahua. Mexico, in June and July, 
1920. When he entered the hospital he weighed 104= and in the 
two months he was in the hospital he lost 30=. His symptoms 
were chills, afternoon fever, night sweats, dry hacking cough, 
chronic diarrhea. Chest examination showed dullness over both 
apexes, mucus rales, increased vocal fremitus. lesions with effusions. 
The digestive disturbance was very pronounced. He was unable to 
do any work while in Santa Barbara bv reason of his sickness. From 
my examinations made during the time I treated him, and his sub¬ 
sequent history, I am sure that he was an active tubercular in June 
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and July, 1920, and that he contracted the disease while in the 
United States Army. 

Ernest <p. Lee, M. D. 

(Copy.) 

I certify this to be a true copy, 

(Signed) Donald P. Davis. U. S. V. B. 

Per auth. sec. 10. Public 47.” 

I do not remember when I made it. The date o|n the statement 
is October 24. 1923. The statement contained therein to the effect 
that Wessal Stewart was unable to do any work ini Santa Barbara 
by reason of sickness was not a correct statement. 

On redirect examination Dr. Lee testified: What I meant to con¬ 
vey in the statement I made in defendant's Exhibit B was that he 
was unable to bold down his job. As I recall the circumstances 
under which the affidavit, defendant's Exhibit A. was made, Stewart 
wrote and asked me if I remembered him ajnd remembered 
100 treating him in Santa Barbara, and of course I did and re¬ 
member his having that sore throat, because t say here that 
in my opinion his trouble was caused by inhaling gas when he was 
a soldier, because of what lie told me. Stewart and I were in the 
same division, and his being an ex-soldier and my being an ex¬ 
soldier rather impressed his case on my mind. I would remember 
more about him than about some one who had not been in the Army, 
because we talked over things in the Army, and | remember his 
telling me he was gassed. He did not ask me for ajny information 
as to his physical condition other than his sore throjat. 

Dr. D. Angus Smith, a witness called in behalf of the plaintiff, 
testified by deposition (tr. 301) : My name is D. Angus Smith, M. D. 
Residence, Mina, Mineral County, Nevada. By profession I am a 
physician and surgeon. I have been practicing in ^Iineral County 
ten years. I know Wessal Stewart. I examined him professionally 
in order to discover his physical condition on November 15, 1922. 
This was in Mina. I have not examined him at any other time 
since. At that time I found his health to be subnormal. As the 
result of the examination I advised him to resign hijs position with 
the Candelaria Mines Company. He had hemorrhages and moist 
rfiles in the left lung: also pleurisy with some effusions, running 
temperature with severe chills. I told him if he continued to work 
it would be but a very short time until the entire hmjg would break 
down. From what I had seen in a number of other: cases like his, 
and his condition and findings can be shown by examination right 
now. the man was in no condition to do any kind of j manual labor. 
I treated him at that time, and the answer which I njiade states my 
conclusions in regard to his health at that time. I: did not have 
occasion to observe whether or not lie improved. That was Novem¬ 
ber fifteenth. I should have said that I saw him on the day 
107 he left Mina. December 27. 1922. He resigned on December 
24. 1922. and left for Phoenix. Arizona, for! treatment. I 
gave him an opiate to relieve his condition at that tiijne. From the 
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first to the hist time I saw him lie had not improved. He was really 
getting worse. 1 believed from the condition he was in at the time 
I examined him that he was not able to work at any ordinary and 
gainful occupation. I would say that in time his condition might 
improve for a short time, but the final wind-up would be that the 
lung would entirely break down. I saw no promise of permanent 
improvement in Id's condition whatever. So far as I could deter¬ 
mine the conditions would likely continue for an indefinite period 
and if he got a slight cold or the fiu lie would break down, and the 
next thing he would go. I would say that in the ordinary course 
of events his malady would grow progressively worse. I am of the 
opinion that Wessal Stewart would probably not during Ids life¬ 
time be any more capable of working in any substantially gainful 
occupation than he was at the time of my examination. No doubt 
the man’s condition will shorten his span of life. He may improve 
slightly and be able to take a position at any time, but not a posi¬ 
tion of any manual labor. He will never be able to do any manual 
labor, or never ought to. He might be able to do some light clerical 
work, but even then if he overtaxed his strength and started up the 
fire in that lung there, it would be off with him. In order for him 
to live, it would be necessary for him to take care of his health. 
He is incapable of performing any manual labor of any kind. 

On cross-examination Doctor Smith testified: As near as I can re¬ 
member—I haven't my records here—I think I examined Wessal 
Stewart twice about November lo. I 1 - 1 --. The first time, as near as 
I can remember, was in February. I think the next time was in 
June. I think it was in 1922. November, 11)22. was the only time 
I saw him for an examination. When I saw him in December. 1922, 
when he was leaving, it was not for an examination. When I 
10S saw him in December. 1922. when he was leaving, it was not 
for an examination. I saw him. but did not make another 
examination. I might have seen him at other times, but not profes¬ 
sionally. You see it was a long time ago. I would not say exactly 
that I have been quite interested in Mr. Stewart. It was just on 
account of its being a deserving case of a former service man, and he 
has written to me a number of times, and I have supplied him with 
a number of affidavits. He was not in Mina very long. He was 
up in Candelaria. That is twenty-six miles from Mina. He was 
working either in a mine or at the mill. I do not know which. Any¬ 
way. he was working for the mining company. I couldn't say how 
long he was there. I understand lie was there for a few months. I 
don't know how long he had been there when I saw him in Novem¬ 
ber. 1922. Stewart did not give me a history of what he had been 
doing since discharge. He did tell me that he had been gassed. He 
might have said something about his work since discharge, but I do 
not recall it. I; remember he stated that he had been making his own 
living, working at different jobs. He didn't tell me what jobs they 
were. It is hard to look back and remember everything jike that. 
I do not remeniber how long the examination took, but I went over 
his lungs and took his temperature. It took maybe twenty-five or 
thirty minutes. I did not make a sputum examination. I did not 
take any X-ray pictures, and I did not hospitalize him. I recom¬ 
mended that lie ought to go down to a lower altitude, and not stay up 
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as high as it is around here. It gets very cold at times and we have 
some pretty cold weather. Some tuberculosis cases would not do 
well here, while we have some other cases that progress satisfactorily 
in this altitude. As long as the weather is good they do pretty well. 
I have treated a good many cases, but I do not put jnyself down as 
being a specialist on tuberculosis. I do not claim to *pe an expert on 
anything. I have engaged in general work ail through my practice. 
If I were told that Government doctors had been unajbie to diagnose 
Mr. Stewart’s condition as tuberculosis, I would still think, 
10b so far as my physical examination is concerned, he had tuber¬ 
culosis. If X-ray and sputum examinations! did not show 
tuberculosis, that would depend on tiie length of tjime later than 
when I examined him. A great many times in treatments like that, 
tl>e lung spots will dry up and leave nothing but scars. So far as 
doing the work he was doing, 1 should say Mr. Stewart was perma¬ 
nently disabled in 1922. I have seen quite a number of tubercular 
cases and have treated a number. A person can nejirly always do 
something, depending on whether he is specially qualijied or not as to 
whether it could be made gainful or not. He might do some kind of 
light work, maybe some kind of office work, for awhile anyway, but 
he could not do the kind of work he was doing whtjn he was here. 
He could not do the work of a miner or mill man. arid it would not 
be well for him to be subject to extreme and sudden changes in tem¬ 
perature or to be in a cold country. If he went from here in Decem¬ 
ber, 1922, to other employment, where he worked 1‘or the United 
States Verde Company from January 17. 1923. to April 12, 1923, 
continuously, a period of seventy-five days, I couldn’t say that he was 
unable to follow that gainful occupation. I felt at the time I saw 
him that it would be better for him not to work for awhile, and that 
he would improve if he did not get worse. I do not Remember what 
kind of work lie did at Candelaria, whether lie was ({own under the 
ground or working in the mill, or whether he was top man—I can 
not recollect, but it seems now I understood he was 'under ground. 
I do not think he came to see me in 1922 ; u order to obtain an affi¬ 
davit from me. He prepared an affidavit, but I woujld not say nor 
do I recall that lie came especially for that. I was glad to be of any 
assistance that I could. The opiate that I administered to him on 
December 17. 1922. was what we call " H. M. C."—morphine, liyos- 
cine, and catine. He told me he was suffering a good deal of pain. 
That is the only time that I administered an opiate to him: he 
wanted something to relieve his pain. File pain in the lung. His 
general condition was very bad. He was alii knocked out. 
110 His respiration was very bad at that time anodic was suffer¬ 
ing. I do not recollect that I ever examined j his throat. I 
might have—I could not say. At the time I examined him I made 
a record of examination but not a complete one. In ijdl of my cases 
I put down in one of my books the case and name. ij-ot a complete 
record, just a small record so that I will know whajt I have been 
treating the patient for. It is not a regular file recjord: I do not 
have a regular file record. I do not remember—I ejould not state 
whether Stewart went right back to work in the mine; after I exam¬ 
ined him in November. I might have seen him in Candelaria or in 
Mina. I do not remember. I might have spoken to him half a 
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dozen times. It lias been so long ago. It is hard to remember those 
things. I was looking after all the men at the mine at that time 
and went there often. I may have seen him <>n one of my trips anti 
may not have known his name at the time. 

I)r. Karl "Wood 1 Phillips, a witness vailed in behalf of the plaintiff, 
testified bv deposition (tr. 3(‘>L) : I reside at St. Lukes Home. 
Phoenix. Arizona. I am a physician specializing in diseases of the 
chest. My practice is limited to diseases of the chest and hay fever. 
This includes tuberculosis. I recall that at some time in 1923. at 
Prescott, where this sanitarium has a summer branch, a tail young 
man a'iving tin* name of Wessal Stewart applied for admission to 
the sanitarium and was examined by me to ascertain his eligibility 
for admission. It is so long ago that I should be compelled to refer 
to the sanitarium records, as to what I found from that examination. 

Or. cross-examination the witness testified: Without reference to 
the records I recall that I found evidence of tuberculosis of the lungs, 
with involvement mainly in the right lung, and that the applicant 
was in poor general condition. In worse condition. I thought, 
than his lung disease alone seemed to justify, but the complica- 

111 tions were not within my province as a chest men to investigate. 

On redirect examination the witness testified: The exact 
condition in the "lu^t. technically described. I couid not give ac¬ 
curately without referring to the records. 

On recross-examination. 1);-. Phillips testified: The record shows 
that I saw Mr. Stewart on February third. 1923. I never saw him 
but the one time. He has written to me. however. My examina¬ 
tion covered approximately half an hour. That is the usual time 
for a first examination. At that time I made an examination as 
to his entrance to St. Luke’.-, which does not include a sputum 
examination. I did not make a sputum examination. I did not 
take any X-ray pictures of his chest. In a diagnosis we do not 
accord to the history a value equal to that of the physical findings. 
A- to the physical findings. I found no rales. From my findings, 
I could not positively state that the patient. Wessai Stewart, had 
tuberculosis. I Could only positively state that there was evidence 
revealed by physical signs of a disease which was characterized 
bv thickenin' ir <>f the lung tissue, by scar tissue, ami damage in the 
upper half oj' the right lung, which is the location u u diy charac¬ 
teristic of tuberculosis. I do not make a positive diagnosis of 
tuberculosis from one examination, but only a working diagnosis, 
which in a majority of cases is correct. I would not want to say 
positively that this man had tuberculosis, because of any physical 
finding's that I discovered. My recollection is that Mr. Stewart 
gave me a history of his occupation as that of a mine metallurgist, 
or mine laboratory chemist. He told me how long he had been 
engaged in that, but I do not recall exactly—several years. I do 
not remember whether lie told me he was working at that time, 
and it is not revealed in the records. He stated that he had resumed 
laboratory work since his discharge until the onset of his disease 
in November. 1919. According to my record, he told me the first 
evidence he had of ill health was in November, 1919. Yes, I 

112 think that is what he told me. He stated that he had worked 
off and on as hi.- health permitted, but that he had been sick 
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ever since 1919—November of that year. He complained, of sore 
throat; of being easily fatigued, lack of strength, hjeadaches; of be¬ 
ing ]>ersistently below his normal weight, and of! being troubled 
by cough. Those were the chief complaints. He I had some other 
disability in addition to tuberculosis. The case shemed to me to 
have complications, but I did not investigate. I made no examina¬ 
tion other than for tuberculosis, just the chest ijind throat. Of 
course I examined him as to his general condition. He was stripped 
to the waist; that is a part of the general condition. jThe record does 
not show that lie told me he had worked continuously in Mexico 
from July. 192o. to December, 1920. as a flotation operator, without 
loss of time. I merely inquired whether lie had beeiji working stead¬ 
ily or had been sick off and on. I would not want to say from just 
one examination of a patient that he would be unable continuously 
to follow any substantially gainful occupation fob any period of 
time. I merely did not at that time advise him to work. As to 
anything in his condition which I would want to sat was a perman¬ 
ent disability, or that ho could not recover from by thy exercise of care 
and treatment—as I said before and my experience bears out, no 
man who is damaged in the lungs can ever work asjhard or as well 
as he could before. As to whether or not he eojuld follow any 
substantially gainful occupation. I would not wanjt to make such 
a prediction from a single examination. From my |own experience 
I know that it is possible for people who have had tuberculosis, 
with proper care of themselves, to follow continuously a substantially 
gainful occupation, but they must not exert themseijves to the limit 
of their normal capacity. I. myself, am an examply of that. It is 
my experience, not only in my personal case but jin the cases of 
thousands of patients I have treated, that it is much better for a 
tubercular patient to be engaged in some typje of occupation 
11?> only when his physical condition justifies it. apd if he is very 
carefully brought up to that point through graduated exer¬ 
cises. With adequate treatment and proper care, it is my experience 
that a very large percentage of cases can be brought to that point, 
over a sufficient period of time. 

On redirect examination Dr. Phillips testified: It!is and was my 
professional opinion that this man. Wessal Stewart. Was at the time 
of my examination suffering from tuberculosis. 

On recross-examination, Dr. Phillips testified: About nine-tenths of 
all children who are raised in cities have tuberculous infection, 
limited as a rule to the glands at the roots of the lungs, before they 
reach adult life, but only a small percentage of these actually develop 
clinical tuberculosis involving a considerable portion of the lung 
tissue proper sufficient to produce illness or disability. I did not 
understand that it was Mr. Stewart's purpose in subinitting himself 
for examination that I might make a report to the government on 
his condition. I made a report to the Government! once as to his 
condition, but it was addressed to “whom it may concern." I have 
a copy of that certificate. (Witness produces certificate and submits 
it to counsel for the defendant.) At the time of the! examination I 
found no definite evidence of activity, but that his general condition 
suggested toxemia from some source. By toxemia is meant the pres¬ 
ence in the circulating fluids of the body of poison from -ome source. 


72 


UNITED STATES VS. WESSAL STEWART 


It may bo from a tuberculous lung, from a diseased gland, or some 
other source, and I did not ascertain in niv examination what was 
the cause of the toxemia. 

Dr. William Davis Tewksbury, a witness called in behalf of the 
plaintiff, testified (tr. 3(51) : My full name is William Davis Tewks¬ 
bury. 1 am a practicing physician in the city of Washington, 1). C. 

Have been practicing twenty-two years. I specialize in dis- 
114 eases of the lungs. I know Wessal Stewart. I have had 
occasion to examine him in the last two years. I first saw 
him on June 9. 1928. At that time I made a physical and fluoro¬ 
scopic X-ray examination. I do not recollect exactly how long it 
took me to make that examination, probably twenty-five or thirty 
minutes. The examination consisted of a physical examination of 
the lungs, a fluoroscopic X-ray examination of the lungs, and taking 
the history of the previous and present symptoms. The examina¬ 
tion showed a slight dullness on the top of both lungs, rales on each 
lung, and a rale at the posterior portion of each lung. Rales are 
moisture or mucous produced in the bronchial tubes and lung tissue. 
My diagnosis, which was based on previous history, present symp¬ 
toms. physical examination, and the fluoroscopic X-ray examination, 
was chronic pulmonary tuberculosis, with an involvement of the cen¬ 
ter and upper lungs. He weighed one hundred and thirty-seven 
pounds and gave a history of having lost twelve pounds in the previ¬ 
ous three months. I advised him to return to the West, where he 
could find a more favorable climate. That was on June 9. Subse¬ 
quently. in December. 1928.1 again examined Mr. Stewart. I made a 
physical and fluoroscopic X-ray examination, and took an X-ray pic¬ 
ture. The findings were the same as in the previous examination. 
(Tr. 363.) Physical labor or physical overexertion in his case would 
very likely cause a breakdown and a reactivation of the pulmonary 
lesion. I had some X-ray pictures taken of the lung. I can not find 
it. I was requested over the phone to bring it, and had a subpoena. 
I made a search for the X-ray picture. I went through five or six 
hundred films this morning but could not locate the X-ray picture. 
I have the original memoranda as to what the X-ray picture disclosed 
after it was taken. The X-ray film taken October 1, 1928, shows 
hyius and bronchial thickening with some fibrosis in the lung paren¬ 
chyma near the root of the lung. Thickening of the lung tissue, 
or fibrosis, means an increase in the formation of fibrous tissues. 

It refers to a preexisting condition. In his case I felt it was 
3If* tuberculosis. The condition means that the strength of the 
lungs and their power to resist exertion is less than in a 
normal lung. It is a permanent condition. In my opinion it would 
disable him from labor which requires physical exertion. I have 
not seen Mr. Stewart since 1928 as a patient. I have not seen him to 
make an examination. Assuming that Mr. Stewart was suffering 
in June or July. 1920. and that his symptoms were chills, afternoon 
fever, night sweats, dry. hacking cough, chronic diarrhoea, dullness of 
both apexes of the lungs, mucus rales, increased vocal fremitus, and 
lesions with effusions, and that lie lost during the two-months period 
of June and July weight from one hundred and fifty to one hundred 
and twenty-eight pounds, in my opinion he was suffering, most likely, 
from pulmonary'tuberculosis. These symptoms would indicate that 
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he had an advanced condition active at that time.; The distinction 
between chronic and active tuberculosis is one of duration of the 
disease. The active disease is recent: a chronic disease is of great 
duration. Those symptoms sound like a rather acute active disease 
which might have been of a few months 5 duration oSr a year or more. 
The symptoms I have mentioned indicate that the condition probably 
had existed for a period of as much as a year before that time. I 
can not make any more definite statement. We haw) acute cases with 
a very slight lesion, and one month later we take aj picture and find 
a great deal more. We know in some instances those things happen 
with great rapidity. They may take a year or two or three years. 
In this particular case, from the symptoms and history given, that 
had probably existed for a period of longer than aj year; I can not 
say positively that it had. If a man were suffering ijn June and July, 
1920, with chills, afternoon fever, night sweats, dry, hacking cough, 
chronic diarrhoea, dullness over both apexes of the lungs, mucus rales, 
increased vocal fremitus, lesions with effusions, he would not be able 
to do any form of work continuously, to earn a substantial living. 

Now, assuming that in November, on the fifteenth. 1922, the 
11G plaintiff was suffering from hemorrhages arid moist rales in 
the left lung, also pleurisy with some effusions, and running 
temperature with severe chills. I would say he could not with safety 
follow any gainful occupation with those symptoms!. 

On cross-examination Dr. Tewksbury testified: jl examined the 
plaintiff three times between June 29. 1928. and December 10. 1928. 
(Tr. 379.) I did not treat him more than thirty times. In making 
my examination I took a history from him. My diagnosis was based 
upon my examination, the history at the time of the examination, 
and the previous history—those three factors. Wje never make a 
diagnosis on physical findings and X ray alone, but With the physical 
findings and X ray alone it would have been a doubtful condition. 
At the time of my examination the findings I made [did not indicate 
any condition of active pulmonary tuberculosis. (Tr. 380.) I would 
say that my diagnosis was inactive or arrested tuberculosis at the 
time, of my examination. On my two subsequent examinations I 
found an arrested tubercular condition. In my fluoroscopic and 
X-ray examinations I found certain markings in jthe area of the 
plaintiff’s chest indicating fibrosis. This fibrosis was in two areas. 
First, the hilum of the lung: and secondly, in the lijmg parenchyma 
of the lung. Parenchyma is lung tissue proper. Fibrosis is usually 
found in the hilum in childhood. It is estimated by different authori¬ 
ties that all the way from fifty to ninety per cent] of people have 
tubercular infection in childhood. I was asked on jdirect examina¬ 
tion to assume that the plaintiff in June and July. 3.920. had chills, 
afternoon fever, night sweats, a dry, hacking cough) increased vocal 
fremitus, and lesions with effusions. I found only |a part of those 
symptoms present at the time of my examination. I In my opinion, 
assuming the plaintiff was suffering in June and July. 1920. as stated 
in the hypothetical question (tr. 3S1). lie had shown considerable 
improvement in health up to the time of my examination, on June 29, 
1928. If the patient had continued in the condition in which 
117 I was asked to assume that he was in June [and July, 1920, 
for a period of years thereafter, I think he coiild have had his 
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lungs in the condition which I found them in at the time of my 
examination. In some cases ihose lesions will heal even though the 
patient does not take perfect care of himself. It is possible he could. 
If tuberculosis preexists in the form of having afternoon fevers, 
night sweats, and hacking, dry cough, and lesions with effusions over 
a Ion" period of time, the tubercular condition usually progresses 
under those conditions. If the patient continues to run a fever—by 
that I mean above one hundred to one hundred and one. and con¬ 
tinues to cough and expectorate, usually the lesions are progressive. 
If the fever had persisted. I would expect to have a much more 
extensive involvement of the areas of the lungs in the case of a con¬ 
dition which had existed with those symptoms as stated in June and 
July. 1920. than I found in my examination. We have cases in which 
occasional hemorrhages will occur and coughing and expectoration 
may exist, and practically remain stationary over a period of years, 
or even may improve. "(Tr. 082.) If the fever persists, however, 
usually it is progressive, and you would expect in a case of that sort 
to find a more advanced condition. From my examination of Wessal 
Stewart in June. 1 1928. and the two subsequent examinations to and 
including December. 1928. I could not say that Wessal Stewart had 
been an active tubercular case for nine or ten years. I could not say 
he had. (Tr. 383.) I have in my experience known or treated indi¬ 
viduals having arrested tuberculosis as extensively a- the plaintiff 
was shown to have by my examination of June 29. 1928. who have 
followed continuously some form of a substantially gainful occupa¬ 
tion (tr. 385) and in some instances they have done that over a long 
period of time. In many instances some of those patients having 
such a degree of arrested tubercular pulmonary involvement followed 
such occupations without injury to their health. We find they are 
able to follow only very sedentary types of occupation with 
118 safety. When I testified on direct examination that the plain¬ 
tiff was disabled from following an occupation involving 
physical labor. I meant occupations involving much physical exer¬ 
tion. (Tr. 38(>.) For instance, you can't take a position where you 
are on your feet and walking about quite a bit, or any position 
involving physical exertion.. If an individual having a tubercular 
condition does undertake work which involves a good deal of exercise 
and manual labor, such as working around an ore mill or mine, he is 
very apt to injure his health. That injury would not necessarily be 
permanent. (Tr. 387.) 

On redirect examination I)r. Tewksbury testified: My statement 
of June. 1928. is that he had chronic, pulmonary tuberculosis. 1 
did not say either active or arrested. Chronic and arrested tuber¬ 
culosis are different forms. There are only two forms. He didn't 
have active: therefore it had to he in an arrested condition. Chronic 
pulmonary tuberculosis is a question of duration—not activity, but 
duration. (Tr. 390.) Arrested tuberculosis is a condition of the 
disease in which the disease is not active. A lack of activity indi¬ 
cates that the patient is not absorbing the toxins of the disease and is 
not being effected at the time by the disease, although it is still there 
and might break out at any time. In a case of inactive pulmonary 
tuberculosis, it is not progressive: that is. not progressing. We don’t 
use the term "cured. " until it has been arrested for a period of two 
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years with absolutely no indications of activity, anil then we only 
use the term “apparent cure." (Tr. 391.) We doff’t use the term 
“ absolute cure ” in tuberculosis. When I gave Mr. jStewart his ex¬ 
amination in June, 1928, and said he was suffering from chronic, 
pulmonary tuberculosis with involvement of both lungs. I did not 
consider that he was stiflering from childhood tuberculosis. (Tr. 
392.) I would think that the condition with which I found Mr. 
Stewart suffering in June, 1928. was most likely chronic pulmonary 
tuberculosis rather than childhood tuberculosis. I hajve testified that 
there must have been an improvement in tln> health of Mr. 

119 Stewart since 1920. based upon the hypothetical question and my 
own examination. (Tr. 393.) No, I could not )sav there would 

never be any recurrence of an active and dangerous condition again. 
I understood the inquiry to mean for the previous njne or ten years 
when I was asked the question whether or not, based Upon my exami¬ 
nation and the condition I found the plaintiff in. whether or not he 
could have been suffering from active tuberculosis fqr the period of 
nine or ten years. (Tr. 395.) I understood the question to mean 
all the time during the nine or ten years. (Tr. 396.) Assuming 
that Stewart was suffering from active tuberculosis ini.June and July, 
1920, and in November. 1922. and from what I found, assuming those 
facts, his present condition might be expected to be what it is. The 
condition could be what it is. yes. He would not have to die because 
of those conditions at that time. When I testified as to whether or 
not persons suffering as the plaintiff may work. I had in my mind 
any form of desk work. The Government departments are full of 
cases of arrested tuberculosis. (Tr. 397.) No: fibrosis of the lungs 
is not necessarily permanent. You see many cases ofi tuberculosis in 
which repeated X-ray examinations will show repeated changes in 
the old fibroidal areas. So you do not always find itj permanent. I 
couldn’t say what the rule is in the cases where a person’s lungs are 
fibrosed, as Mr. Stewart's appear to be. from the character of the 
examination. (Tr. 398.) One can not say if such a condition is 
usually permanent. A certain percentage absorb completely, and 
others do not. 

Dr. Thomas A..Groover, a witness called in behalf of the plaintiff, 
testified (tr. 400) : I have specialized in Xray work; since 1912. I 
have been an expert witness in Xrav readings in court. I could 
not identify the plaintiff. Wessal Stewart. This is a film which was 
made in our office on October 9. 1928. 1 have examined it. I 

120 looked at it casually just a few minutes ago. 1 did not make 
the film myself, neither did I make the record. (Tr. 401.) 

This particular film is a lateral view of a part of a spine. It shows 
a slight narrowing of the bodies of two or three of the vertebrae about 
the. middle of the back. The narrowing is most conspicuous in this 
vertebra here [indicating]. There is a slight narrowing of the body 
of this vertebra [indicating], as compared with the vertebra above 
and below. I think that the two vertebra here [indicating] are also 
slightly narrow as compared with the ones above and below. (Tr. 
404.) This picture is a lateral view of the neck and aj portion of the 
head. There are no abnormalities there that I can jsee. The film 
marked No. 2 is a front and back view of the neck, taken with the 
patient's mouth stretched open so as to show the upp|er part of the 
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spine where it joins onto the head. This would be the lower jaw, 
obscuring a portion of the spine, and this point [indicating] the 
articulation between the first and second vertebra' in the nock. I do 
not see any abnormalities in this picture. Interpreting picture No. 
1. that is also a front and back view of the patient's neck, taken with 
the month closed, so as to show more clearly the lower part of the 
spinal column and the neck. I can see no abnormality. One can 
not be justified in saying from the appearance of the Xray picture 
alone as to what caused that apparent narrowing. There are a good 
many causes for the narrowing of the vertebral bodies. In some 
instances one can' readily tell the causes, and in others we can not. 
I am not prepared to express any definite opinion as to what may 
have caused the narrowing in this case. 

On cross-examination I>r. Groover testified: I don’t reailv believe 
that I could positively identify from the first picture which vertabra 
was narrowed. Probably the tenth. I could not positively identify 
which one it is. It is a dorsal vertebra, probably about the tenth. 
The numbers of the vertebra? which showed some indication of 
narrowing were the tenth, eleventh, and twelfth. They are in 

121 about the middle portion of the back. (Tr. 407.) The waist 
line is somewhat of a variable landmark. With reference to 

the small of the neck, it is just a little above the small of the back. 
The dorsal vertebra' are the portion to which the ribs are attached. 
The lumbar vertebrae are below where the ribs cease to attach. 

Dr. Dunlap P. Penhallow. a witness called in behalf of the plain¬ 
tiff. testified (tr. 415) : I was a surgeon in the military service dur¬ 
ing the World War. and while overseas I had to do with disabled 
soldiers and their physical and mental needs. I observed and 
treated. I know, over five thousand. After I returned to this coun¬ 
try I did not come to Washington. I was on Staten Island, chief 
of the surgical service there. Then I had the second district for 
the Public Health Service, comprising New York, Connecticut, and 
New Jersey. I ! had the care of the veterans in that district. I 
had many hospitals under contract. After the war I was out at 
St. Louis. Jefferson Barracks, and then came here to Mt. Alto. 
I was commanding officer out there. I had charge of the whole 
hospital. It was a general hospital. At St. Louis I was chief of 
the surgical service. At Mt. Alto I did some of the operating. I 
examined Wessal Stewart, the plaintiff in this case, to sec what his 
physical condition was. on April 10, 1929. My examination showed 
a well-developed rather thin man. Stands in fair posture. The 
physiological curves are slightly flattened in the lumbar region, and 
are somewhat exaggerated it! the dorsal region. There is a slight 
left dorsal scoliosis. There is no spasm or prominence of the quad¬ 
ratics lumborum muscles, but back is held rather rigid and forward, 
backward and lateral bendings are much limited. There is very 
little flexibility to the spine, and the back moves as a whole. When 
patient wishes to pick objects from the floor the back is not flexed 
but is held rigid and the approach to the floor is made by flexing 
the hips. The spinous processes of the third and fourth 

122 cervical vertebra 1 are prominent and are tender to percussion. 
No crepitus or limitation of motions of the neck are made out. 

(Tr. 417.) The sixth dorsal spinous process is tender to percussion, 
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and there is a slight kyphos over the tenth, eleventh, and twelfth 
dorsal vertebrae. A kyphos means a crooking of the spine. A 
hunchback has kyphos. That may be of degreesL from a slight 
rounded kyphos to an acute malformation. It may be very slight 
or very pronounced. This area is also tender to percussion. The 
lumbar region is tender to percussion and the saerp-iliac joints are 
rather prominent. Movements of thighs in flexion and abduction 
is limited to about one-half the normal range of j motion. These 
motions cause pain in back and sacro-iliac region! There is also 
considerable tenseness of the abductor group' of I muscles in the 
right thigh. Several possibilities presented themselves on that 
examination. I had no X ray. I was simply goin£ on that physi¬ 
cal examination, and without the X ray, several possibilities pre¬ 
sented themselves—namely, an old injury to the spijte with a possi¬ 
ble crushing fracture of the vertebra, possible tuberculosis of the 
spine, hypertrophic osteoarthritis of spine, sacroj-iliac luxation. 
Those are possibilities which I considered at that time. (Tr. 418.) 
I personally went over the body of Mr. Stewart so las to verify the 
statements that I have just read to the jury. The conditions I 
described actually existed at that time. This is mt own examina¬ 
tion. As to the effect of those conditions upon the activities of 
a person who might desire to engage in a gainful occupation, from 
his physical condition as I found it. his activities were very much 
limited. I have not seen the plaintiff at any other time subsequent 
to the date I examined him. That is the only examination I made 
of him. (Tr. 419.) 

On cross-examination, Dr. Penhailow testified: At jthe time of this 
examination, on April 10, 1929, I did not take an X! ray. I had no 
X ray, so what I said here was my impressions from the examination. 
I did not necessarily mean to infer (when I said it was possible that 
this was caused by a tubercular spine) that the plaintiff ac- 
123 tually had a tubercular spine, or when I said it was caused 
by a possible fracture I did not mean to say that I had actually 
found a fracture. I simply found signs and symptoms which might 
be consistent with several conditions. The dorsal scjoliosis which I 
found was slight. That is not an unusual condition, i A great many 
people have scoliosis, somewhere in the spinal coluijin. (Tr. 421.) 
If there are certain conditions which necessitate it. ijt is natural for 
the spine to shift from one side to the other to maintain a center of 
gravity. It is a compensatory thing, oftentimes. |I have treated 
other patients who have had dorsal scoliosis. It depends upon the 
type of scoliosis whether the condition would prevent bne from work¬ 
ing. (Tr. 422.) I might say that scoliosis is usually the result, or 
may be the result of other conditions. Scoliosis in itself may not be 
a disabling factor. On the other hand it may be, depending upon 
the factor which causes it. We have two types of scoliosis, which 
must always be borne in mind. We have what we qall the organic 
type of scoliosis, which comes with an injury or disease!, or destruction 
of bone, possibly; and oftentimes paralysis and things of that sort, 
where the muscles or the bone, or the muscular tissije is destroyed, 
so that the body is thrown out of balance. On the other hand* we 
have the postural type of scoliosis, which is a not jlisabling type. 
Postural scoliosis can be corrected, because it does I not affect the 
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bony structure or muscle structure, except in so far as bad habits of 
standing or sittiiig throw the muscies out. 80 we have to bear in 
mind the two types of scoliosis, whether organic or postural. (Ir. 
423.) It was rather difficult to tell from the examination without 
X rays which type this was. My conclusions in this case were based 
on my physical examination without X rays, and I would have to 
have 'X ravs to determine the cause. The slight kyphos which I 
found was located in the dorsal region. An individual who is some¬ 
what round-shouldered has a kyphos. 1 hat is not necessarily an 
indication of a disability, but might be. It is something which 
124 would have to be determined by a general physical examina¬ 
tion and by taking all the data into consideration. Some 
people have bad.lv rounded shoulders, which is perhaps normal for 
that individual. In this case I don't think it was normal, for the 
reason that there were so many signs and symptoms which went with 
it. (Tr. 424.) The signs were the rigidity of the back and the pain 
itself on percussion. In determining whether he had pain. I did not 
take his word for it. You can tell by the patient's reaction to taps, 
the movements which you make in going over a patient, by pressing 
a certain portion of his body to see whether he winces or shows pain. 
The motion of a wince can be made voluntarily, and limitations of 
motions, muscles, or joints can be voluntarily controlled to a certain 
extent, but there are certain motions it is hard to control and do it 
persistent!v. If an individual wanted to stoop over to pick some¬ 
thin 0, uj) he could hold his hack rigid if he wanted to. but if be has 
a rigid back he is not able to stoop over very far._ He could hold in 
anddiohi bis muscles rigid if lie wanted to. (Tr. 429.) I do not 
recall examining Wessaf Stewart at Mt. Alto diagnostic center. The 
signature to the record of Mt. Alto which you handed me is my signa¬ 
ture. There is go examination by me there. This is simply signed 
bv a board of three, of which I was a member. Die report indicates 
that I reviewed the case. The board of three reviewed the case. 
(Tr 42G.) I went over the records and the findings at that time, and 
I approved and,concurred in the findings made by the other physi¬ 
cal-!.. (Tr. 427.) I signed the report marked “Defendant s Exhibit 
Xo. 9." as a member of a board. (Thereupon defendant's Exhibit 
Xo. 9 was received in evidence. 

This exhibit reads as follows: 

225 Deft.\s Ex. 9 

Diagnostic Center. 

U. S. Veterans’ Hospital. 

Wa*hnif/ton, I). C. 

Stewart. Wessal. C-1263472. Reg. Xo. 

brief of veterans bureau FOLllER 

Pre-war occupation: Millman and metalliergist. 

A. G. O. 

1 . Physical defects at time of enlistment: slight facial acne; vari¬ 
cocele left side; three teeth missing: 
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2. Record of disability with line of duty status, jin examination 
of the nominal check list of base hospital. Camp iKearney, Cali¬ 
fornia. for the period of January to March. 1918. | inclusive, does 
not reveal the name of this man. Every effort has been made to 
locate medical record in this case without avail. 

8. Physical defects at time of discharge: None noted. 


Previoux diagnoses in folder 


Diagnos 


1. Pharyngitis, chronic. 

2. Laryngitis, chronic_ 

3. Possible pneumonoconiosis. 

I. Epilepsy..... 

1. Chronic hypertrophic rhinitis... 

2. Obs. tuberculosis..... 

3. Obs. gastrointestinal disease.. 

1 . Diarrhea, chronic. 

120 1. Tuberculosis, plum., moderately advanced. 

1. Psychopathic inferiority.. . 

2. No present evidence of pulmonary tuberculosis. 

3. Gastrointestinal trouble, possibly ulcer... 

1. No evidence of active pulmonary T. B. found.. 

2. Gastrointestinal condition not determined. 

1. N'o evidence of tuberculosis found... 

2. Under obs. for gastrointestinal condition. 

3. Psychopathic inferiority... 

1. Functional heart disease, very slight, probably 

secondary to N. P. and gastric conditions. 

1. N'o demonstrable pulmonary tuberculosis.. 

1. Probable pulmonary tuberculosis, mod. 
advanced, right lung. 

1. No evidence of chronic pulmonary disease. 

2. Pleurisy, chronic, fibrous____ 

3. Obs. for heart condition; gastrointestinal con¬ 

dition. 

1. Tuberculosis, pul. chr„ mod. advanced, active. 

2. Pleurisy, chr. fibrous, left base... 

3. T. B. spine. 12th dorsal and 1st lumbar verte¬ 

bra;. 

4. Sinus arrythmia..... 

1. Tuberculosis, pulm., chr. mod. „u. active. 

2. Pleurisy, chronic, fibrous, left... 

3. Spondylitis, spine. 9th to 12th doisal vertebra;.. 

4. Sacralization of the 5th lumbar vertebra. 

5. Sinus arrythmia....... 

1. Tuberculosis, pulm., chr. mod. ad. active. 

2. Pleurisy, chronic, fibrous, left.. 

3. Spondylitis, spine, 9th to 12th dorsal vertebrae.. 

4. Sacralization of 5th lumbar vertebra.. 

5. Sinus arrythmia... 


Date ; By whom made and where 


1- 28-22 | Dr. A. L. Thompson, Reno, Nevada. 

j ' 

2- 10-23 j Mary L. Neff, M. |D., att. spec., Phoenix, 

Arizona. 

4-20-23 i Rupert C. Cook, M. D., USVH. No. 80, 
Ft. Lyon, Colo. ; 

10-14-23 Ernest C. Lee, Mj D„ Cloudcroft, New 
Mexico. 

10-25-23 W. L. Samuels, M. D.. Reno, Nevada. 
2-10-24 : U. S. Veterans’ hospital, Fort Lyon, 

■ C olorado. 

(3- 6-24 | Board of med. examiners, C. S. V. hasp., 
I Ft. Lyon, Colo. ! 

7-14-24 | C. S. Veterans' hospital, Fort Lyon, 

Colorado. 

j 

7-15-24 , A. P. Chadbourne, cardiac spec., U. S. V. 

I Bureau, Fort Lyon, Colorado. 

12-2C-24 : Board of med. examiners, U. S. V. H., Ft. 
i Lyon, Colo. 

12-17-24 | Claude H. Church, :M. D., Yosemite Nat. 

Park, hosp., Yosemite. Calif. 

12-20-24 ; B. K. Hays, M. D.,jU. S. Veterans Hosp., 
| Fort Lyon, Colorado. 


4-30-25 | Board of med. examiners, U. S. V. H., Ft. 
Ft. Lyon, Colo. : 


C- 9-25 ! Board of med. examiners, U. S. V. Hosp., 
Ft. Lyon, Colo. . 


7-10-25 i Board of med. examiners, C. S. Veterans’ 
j hospital. Fort Lyop, Colorado. 


127 


LAST RATING SHEET 

1-14—20 


TB: Disability not connected with service. Was not directly in- 
eurrecl in or aggravated thereby, and does not fall under the presump¬ 
tion of service connection 2nd proviso, section 200. W. W. V. Avt, 
1924. No Tb. found on examination at Edward Hines; Hospital. 

Surg: Diagnosis still undetermined. Spondylitis. 9jth r 10th. 11th. 
12th dorsal vertebrae. Prob. T. B. 

Briefed by V. M. Shotwell. 

5897:2—SI-—<> 
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OENERAI, HISTORY 

The above-named claimant was admitted to the diagnostic center, 
U. S. Veterans’ Hospital. February 4. 1926. from regional office, D. C.. 
authority—2557—Dr. Kline, for “examination including observation 
Diagnostic purposes—Spondylitis.!), 10,11, 12 dorsal vertebra}, prob¬ 
ably Tb.” 

MUilary history. —Enlisted June 17. 1917: discharged May 27, 
1919. Overseas 10 months. Was gassed. Received spinal injury 7 . 
Not wounded. Had spinal meningitis, Novembeer, 1917. Had the 
flu. 1918. Throat trouble hospitalized for four days. January. 
1919. in Germany, had a general sick spell for three or four days. 

7 >inability claimed. —Tb. spine and lung conditions. Never has 
been compensated. 

Family history. —Father died at the age of 77: cause of death, old 
age. Mother died at the age of f>2 as a result of an automobile acci¬ 
dent. Brothers, five: three living: two in good health and one was 
gassed in service: one died at the age of 9 months, cause of death 
unknown: one died at the age of 20: cause of death spinal trouble. 
Sisters, two; one living and in good health; one died at the age of 
IS; cause of death pneumonia. Paternal grandfather died at the age 
of 96: cause of death unknown. Paternal grandmother died at the 
age of 84: cause of death unknown. Maternal grandfather died at 
the age of 87: cause of death unknown. Maternal grandmother died 
at the age of 28 as a result of a fall. No history of cancer, consump¬ 
tion. nervous or mental disease. 

Childhood. —Born in Colorado. October 8. 1896. Third child; 
breast fed; good health: fair environment. 

Social history. —Started in school at the age of 7; attended until 
16: finished high school. Has had a business course. Average prog¬ 
ress: normal disciplinary 7 record; normal adjustment. No antisocial 
episodes. Single. 

Pre-war industrial history. —Metallurgist. 

Post war in dust rial h 1 story .—Meta 1 hi rgist. 

Childhood di.-roscs. —Never had measles, mumps, chicken pox, 
whooping cough, scarlet fever, or diphtheria. 

General diseases. —Has arthritis now. One general anaes- 
129 thesia. Never had typhoid, malaria, adenitis, fistula, scrofula, 
bone or joint disease, otitis, media, alveolar, abscess, trauma, 
or skin disease. 

Respiratory Systran ,.—Respires thru nose. Not susceptible to cold. 
Had tonsils removed. July 8, 1922. Had pneumonia, April, 1914; 
was sick for six weeks. Has attacks of pleurisy. Had the grippe 
two or three different times. Had the flu in service. Has bad 
laryngitis for four or five years. Never had quinsy, asthma, hay 
fever, bronchitis, or chronic cough. Not susceptible to sore throat. 

Circulatory system .— Has palpitation. Shortness of breath on 
exertion. No oedema or heart disease. 

Gastro-inicstinal system ,.—Appetite poor; small eater; eats slow; 
no food preference or dislikes. Has indigestion occasionally, mani¬ 
fested by gas. Bowels regular. No diarrhoea, hemorrhoids, ischio¬ 
rectal abscess, or fistula. 
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Genito-wrinary system .—No frequency, nocturia, polyuria, dysuria, 
or hematuria. Denies venereal disease; no symptoms. 

Nervous system .—Is temperamental. Slightly hervous. Sleep 
regular. Had a nervous breakdown June 26, 1922, lasting about 
three months. Has headaches occasionally. Never hid herpes zoster, 
convulsions, or fainting spells. 

II ah! Is .—Meal irregular, never eats breakfast. Amusements, all 
kinds of athletics. Has danced. Never smoked.! Denies drug 
addiction. j 

Present complaint .—“ I have chronic pleurisy, acute indigestion 
at times; gastric intestinal trouble; slight arthritic j pains in wrist, 
elbow, and both shoulders, and right hip; lose control of right hip 
occasionally.” 

Present illness .—“The first illness I had was an attack of spinal 
mengitis, November, 1917; was sick for four or five days. March, 
1918, had the flu for about two weeks; was treated ini quarters. Was 
slightly gassed October 25 and again November 2Gi; no treatment. 
While in Besch-Luxemburg, Germany, don't know what was wrong 
with me, but was bleeding from the throat; was sicU for four days. 
Was examined at Elshied, Germany, January, 1919, acute pulmonary 
condition was noted at this time. I continued to do duty as machine- 
gun instructor. At the time of discharge, was discharged physical 
condition apparently good. Took sick June Gj, 1919, and was 
180 sick for two weeks, at Salida, Colo., then continued my jour¬ 
ney to California and was sick until August 15th. Returned 
to duty as mill foreman at that time. Being employed! but a few days 
when I was forced to return for medical treatment aj; Salida, Colo.; 
that was in September. 1919. My health continuously failing; I re¬ 
turned to California, accepted a position at Tecopa, iCalif., October 
18, 1919, as mill foreman. Was forced to give up the work Novem¬ 
ber 22, 1919; returned home to Ventura, Calif., beingjsick from then 
until January 26. 1920. Went back to work, this time at Valden, 
N. Mexico, January 28. 1920, being employed February, March, and 
April, and constantly under the care of the company’s physician. 
Was treated all this time for my stomach and throat trouble. The 
plant being sold, was called to Old Mexico May 5, li)20, went there 
and worked for 10 days, was forced to return to the States for special 
medical treatment, going to El Paso, Texas, and was treated until 
May 2G, 1920, again returning to Old Mexico. Going to Santa Bar¬ 
bara where I entered the hospital and was diagnosed is active tuber¬ 
culosis. June and July in company’s hospital, being scarcely able 
to work in August. 1920. Took up my endeavor in ^September and 
resigning position January 1, 1921, returning to the ptates for s P e_ 
cial medical treatment. At that time received examinations and treat¬ 
ment by specialist at El Paso, Texas: Tucson. Ariz.; Lbs Angeles and 
San Francisco. Calif.; Chicago. Ill.; and Toledo. Qhio. and New 
Orleans, La., from that time until August 5, 1921: complete loss of 
time thru sickness. Returned to work August 5. l92|l, at Tonopah, 
Nevada; was examined by company’s physician; diagnosed active 
tuberculosis; moderately advanced. Was requested to file claim for 
Government hospitalization by private nurse on January 1, 1921; 
also requested by nurse to give up position, due to this sickness. Re- 
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porting to private physicians at Ileno. Nevada, and examined; again 
diagnosed as active tuberculosis: certified sputum test by State lab¬ 
oratory was positive <>n January 26. 1922. \\ as examined by Vet¬ 

erans' Bureau physicians January 27. 28. 25). and 31: diagnosed Tb. 
undetermined, laryngitis and pharyngitis chronic, service connected 
not compensible. Returned to work February 16. and having a 
nervous breakdown June 26. 1922. Returned to Reno, Nevada, and 
again undergoing special physical examinations to determine dis¬ 
ability: diagnosed again as active tuberculosis, moderately advance, 
chronic. Certified sputum tests July 5. 6. and 7 all positive. Was 
operated on July 8 for tonsillectomy and having throat scraped 
from throat infection. Was under the care of a private physician 
at Reno, Nevada, hospital. July, August, and September. 1922. Re¬ 
sumed my work October 1 and again forced to resign December 24, 
1922. due to hemorrhages and constant chills. Going to Phoenix, 
Ariz., for special medical care January 1. 1923. being examined 
131 by practically all the lung specialists in that city and was 
given a diagnosis of active Tb.. chronic, moderately advance. 
Was examined by Chief Surgeon E. W. Phillips, St. Lukes Hos¬ 
pital. Phoenix. Ariz.. February 3. 1923: was given a diagnosis of 
Tb. old infection right upper lobe, toxemia from some source. Again 
examined by Veterans' Bureau staff, diagnosis doubtful on March 
8. 1923. Returned to work in February, was forced to resign on 
account of company's physician's request in a few days. Returned 
to Colorado in April. 1923. entered l . S. V. H. at Ft. Lyons. April 
16. 1923. held for observation active tuberculosis of the lungs, gastric 
ulcers, stomach and intestinal infection. Requested a spinal exami¬ 
nation: no report was made. Remained in hospital until July 11, 
1925. Was examined by special bureau physicians at Denver, diag¬ 
nosed Tb. Appf. Arrst.. gastric intestinal trouble and stomach con¬ 
dition undetermined. Continued hospitalization under special treat¬ 
ment and diet. Was examined before a special rating board at Ft. 
Lyons hospital April 30.1925. and diagnosed Tb. pulmonary, chronic, 
active, pleurisy chronic, fibrosis left base. Tb. of spine 12 dorsal 
vertebrae first lumbar, and sinus arrhythmic. Again being called 
before a special rating board June 16. 1925. the same diagnosis being 
made. Due to my continuous failing of health requested discharge 
from hospital and returned to the hills at Glenwood Springs. Colo. 
W as called for further hospitalization observation at Denver, Colo., 
on July 26. 1925. Refused to accept further hospitalization for ob¬ 
servation after having spent two years and three months continuously 
hospitalization with the diagnosis as shown in prior paragraphs. 
Going to Chicago. Ill.. August 7. and having special medical atten¬ 
tion. Entered U. 8. V. H. at Maywood, Ill., August 11. 1925; ex¬ 
amination sho^s from this hospital 8—10—11—12 dorsal veretebrtes 
probably Tb. Hospitalization was authorized for observation and 
treatment. Was placed in a steel spinal brace October 16. Re¬ 
quested discharge from that hospital February 3, 1926. My spinal 
condition is worse at this time.” 

TI Ai.no i; L. Gahm. 

2-6-26. 
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132 PHYSICAL EXAMINATION 

Age—29 Height—TOy 2 

Highest adult weight-j_ 172 

Lowest adult weight_ j _ 12S 

Highest weight last year- j _ 146 

Lowest weight last year-■_ 132 

Average weight_ ! _156-160 

Present weight_1_ 133 

Calculated ideal weight_ j _162^4 


Patient is a white male adult of fair physique, fajirly well nour¬ 
ished. There is no evidence of pain in facial expression; patient is 
quiet during examination. Complextion is fair: mucous membranes 
negative. 

Skin. —Normal texture, temperature, and moisture, j No eruptions; 
there is an oval scar at the junction middle and lowerj third of thigh, 
anterior surface, 1" diameter. No jaundice, cyanosis, j pigmentations, 
or edema. 

Ilead. —No gross abnormalities; no bony thickening. 

Eyes. —Normally prominent; extra ocular movements normal. 
Pupils are of normal size and equal; react to light and accommoda¬ 
tion. No arcus senilis, no ptosis; no Stellwag or Vonj Graefe’s signs 
noted. 

Sinuses. —No tenderness noted. 

Nose. —Deviated septum. 

Teeth. —In fair condition, several missing. GunG negative. 

Tongue. —Protrudes in median line without tremori 

Buccal mucosa, and nasopharynx. —Negative. 

Tonsils. —Removed in 1922; no tonsillar tissue remaining. 

Ears. —No discharge or tophi present. 

Grandular system. —Thyroid, no apparent enlargement. Other 
superficial glands not palpable. 

Heart. —Precordium: No abnormal pulsations, bulges, or heaves 
noted: apex not perceptible. Palpation: PMI 8 cm.|to the left of 
the median line. 5th interspace: no shocks orj thrills noted. 
133 Percussion, area of cardiac dulness does not exteiid to the right 
of the sternum, extends to the left 10 cm.; no ijetromanubrial 
dulness; no broadening of the base. Auscultation, sojmds are clear 
and distant. Iiadials are synchronous, soft, and easily felt: volume 
good: rhythm regular and forceful. Brachials and temporals are 
negative. ! 

Pulse rate, sitting. 72. 

B/P. systolic, 94. 

B/P. diastolic. (50. 

Patient not exercised. ! 

Lungs. —Chest is broad and thick, of medium leiigth: medium 
broad subcostal angle: subcutaneous wasting. Mobility fair and 
equal. Fremitus, right ami left, no change noted! Percussion, 
right, impaired resonance at the apex: excursion good: left, no im¬ 
pairment of resonance: excursion good. Auscultation* right; bron- 
ehovesicular breathing above 2nd rib and 4th dorsal! spine: whis¬ 
pered voice heard in normal limits: vocal resonance heard in normal 
limits; no rales heard: left, no abnormal breathsoundsjheard; whis- 
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percd voice and vocal resonance heard in normal limits; no rales 
heard. 

Abdomen. —Normal contour; stomach apparently in normal posi¬ 
tion. Liver, spleen, and kidneys not palpable. There is some ten¬ 
derness on palpation in the risrht side of the abdomen, just above 
McBurney’s point: no rigidity, no masses felt. 

G enito - urinary .—Genitals negative. Inguinal rings normal; no 
hernia. 

Nervous system .—Superficial and deep reflexes all present. No 
swaying in Rhomberg: no Ivernig nor Babinski. No tremor of 
extended fingers. 

Bones and joints ,—Spine is kyphotic in type, and is apparently 
fixed in the lower dorsel and lumbar region; marked limitation of 
motion in all directions. Joints are all freely mobile: extremities 
negative. 

Rectal examination .—Negative (digital). 

Haldok L. Gaum. 

2-6-26. 

134 SPECIAL PHYSICAL EXAMINATIONS 

Dental examination. Dr. Mart , 2-8-20. —Mouth in good condition; 
4 absent teeth: 4 caries: calculus on teeth; no abscesses, nonvital, 
pyorrhea, bridges, crowns, dentures; slight gingivitis; 1 impacted 
molar. Masticatory efficiency fair. 


Diagnoses 

1. Absent teeth (0023). 

2. Caries of teeth (0229). 

3. Gingivitis (0630). 

4. Impacted molar (0809). 


Treatment 

1. Bridgework. 

2. Fillings. 

3. Scaling, polishing, medication. 

4. Extract, and replacement. 


Ophthahnological examination. Dr. Ballou. 2—5-20 .— 

History, no eye complaint. 

Tension. O. I), normal. O. S. normal. Muscles normal. 

Vision. O. D. 20/15-2 J-l O. S. 20/15-1 J-l movements, normal. 
Color sense, weak chromatic sense. 

Pupils equal, size normal, reaction prompt, accommodation normal, 
convergence good. 

General appearance of the eyes, lids, conjunctiva, cornea, solera, 
anterior chamber, and etc., normal in all. 


Diagnosis Remarks 

1. No pathology found. 1. No treatment indicated. 

Dermatological examination. 2-5-20. Dr. Eicherdaub. — Diagnosis, 
1. Negative. 

135 Ear, Hose, and throat examination. Dr. Tastet. 2-3—20 .— 
Present complaints: Postnasal discharge; feeling of rawness 
in both sides of nose. No complaints as to ears. Has a “cold ” at 
present. 
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History .—Tonsillectomy July 8, 1922. 
Examination. —Ears, normal. 


HeariDK Conversation Whisper 

R. 25 ft. 25 ft. 

L. 25 ft. 25 ft. 

Nose, normal in appearance; slight, bilateral mucoid 
Nasal sinuses, negative. j 

Pharynx, normal. 

Tonsils, removed. 

Larynx, normal. 

Diagnosis, 1. Rhinitis, acute, mild. j 


Fraction 

20/20 

20/20 

discharge. 


OBSERVATIONAL DATA 

j 

Temperature range, 36 to 37.4 C. 

Pulse range, 68 to 100. j 

Respiratory range, 19 to 23. j 

136 LABORATORY DATA 

Vrirudysks, A. M. Specimen , 2-6-20 .— 

Casts, albumin, RB. C., and sugar, negative. 

Color amber; reaction acid; slight mucus; occ. WlB. C. Sp. gr. 
1.024. 

Blood, 2-6-20 .— 

Red blood cells, 4.681,000. 

Hemoglobin (Nevvc.), 86%. 

White blood cells, 6,650. 

Differential count: 

Poly, neutro, 64.4. 

Lymphocytes S, 27.2. 

Large monon, 4.4. I 

Eosinophiles, 2.8. 

Basophiles, 6.4. 

Transitionals, 0.8. 

1 Vassermann. —Negative with both antigens. 

Sputum. (2 specimens) .—Negative for acid fast j bacilli; much 
mucus and saliva in 2: few bacteria in 1 specimen. 

Feces , 2-6-20 .— 

Color, light brown: consistence, semisolid: few veg. cells. 

Negative for pus. parasites, occ. blood, ova. mucus, and blood cells. 
3-0-20.— i 

Color, brown; consistence, semisoiid: many veg. cells: many oil 
globula. 

Negative for pus. parasites, occ. blood, ova, mucus, aid blood cells. 
Rice and raisin test , 2-23-20. —Negative for starch, j 
Feces , 3—3-20. —Color, brown: consistence, semisolid: many veg. 
cells; occasional epithelium cells: negative for pus. parasites, occ. 
blood, blood cells. 

E wolds's test , 2-2.1-20 .—Total acidity, 26: free HjCL, 0: lactic 
acids, neg.; bacteria, gross and occ. blood, bile, negative. Mucus 
slight. j 




86 

137 


UNITED STATES VS. WESSAL STEWART 


X-RAY RETORTS 

Chest. Dr. Merritt. 2-2-20. —There is increased fibrosis at the roots 
of the lungs, but no evidence of pathology of the parenchyma. The 
heart and great blood vessels are normal. 

(}. I. series (fuoroscopic). Dr. Merritt. 2-22-22. —The heart, great 
blood vessels, lungs, and mediastinum are normal. The stomach and 
cap are normal. There is slight tenderness over the cap. The ap¬ 
pendix is tender and is definitely attached to the lower margin of 
the caput coli. The findings in this case point definitely to pathology 
in the appendix. 

Cervical spire. Dr. Christie. 2-12-20. —Examination of the cervical 
spine shows no evidence of abnormality. There is some enlargement 
of the spinous process and the axis, which is, in all probability, con¬ 
genital of developmental. 

Cutire spine, etc.. Dr. Merritt. 2-1-20. —There are no abnormalities 
of the hips or sacro-iliac joints. Cervical and lumbar spines are 
normal. 

Reexamination of the dorsal spine is requested. 

Graham technique. 4-12-20. —So far as this examination is con¬ 
cerned. the gall bladder appears to be normal. However, this de¬ 
partment does not hold itself responsible for this statement, inasmuch 
as the drug was not given by the intravenous method, and the find¬ 
ings are. therefore, not reliable. 

Thoracic spine. Dr. Merritt. 4—22—20 .— 1 here is a slight scoliosis 
in the upper part of the dorsal spine with a deviation to the right. 
There is no evidence of bone pathology. 

138 RETORT OF CONSULTANT IN OASTROENTEROI.OOY 

Present con, plaints .— This patient's complaint is of absence of appe¬ 
tite: bloating in the region of the epigastrium: pain in the lower left 
quadrant: and constipation. 

Examination-. —Physical examination shows the abdomen normal 
in outline: normal in respiratory movements: no local muscle spasm 
can be demonstrated on palpation. A slight tenderness on deep 
pressure, both in the lower right quadrant and in the lower left 
quadrant. On palpation in the lower right quadrant, pain is com¬ 
plained of in the lower left quadrant, and on palpation in the lower 
left quadrant, patient complains of more tenderness in that location. 
On palpation and percussion, other organs of the abdomen seem to 
be normal. The laboratory examinations of the gastrointestinal tract 
are negative with the exception of subacidity of the stomach and 
X-ray evidence 1 of pathology in the region of the appendix. 

Conclusions .— The gastric symptoms are indefinite and do not 
correspond to any disease of the stomach itself. They may very 
well be due to spastic constipation. 

Diagnosis. —Spastic constipation, cause undetermined. 

Recoin men 2 <0 ions .— Hospitalization for this condition is not con¬ 
sidered necessary. The disability from this condition is not sufficient 
to interfere with his pre-war occupation of metallurgist. 

William J. Mallory, M. I).. 

Consv.ltant in■ Gastroenterology. 
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139 REPORT OF CONSULTANT IN GASTRO-ENTIeROLCGY 

| 

The salient points of the subjective history as given to us are: 

1st. An attack of uncomplicated typhoid fever ini 1914. 

2nd. Dysenteric attack in 1918, since which time | he has had con¬ 
stipation, some mucus in the stools, general abdominal discomfort 
without any definite relation to meals, especially localized in the 
epigastric region (some tenderness in this region).; There is abso¬ 
lutely nothing in the past history the least suggestive of appendical 
attacks. 

Physical exmrnnatior ^—Shows a fairly well farmed abdomen, 
upper limit of liver dullness normal, liver edge palpjable two fingers’ 
breadth below the costal margin. Lower pole of right kidney just 
palpable, spleen and left kidney not palpable. Some epigastric 
deep tenderness, no muscle spasm, no increased resistance, no pal¬ 
pable mass. Spastic, sensitive cecum, ascending colon, descending 
colon and sigmoid, with some tenderness, especially in the sigmoid. 
No pericecal thickening, no muscle spasm, nothing on which I could 
make a diagnosis of chronic appendicitis. 

Sigmoidoscopical study. —Sigmoidoscope was introduced 15 cm. 
Absolutely normal sigmoid and rectum. No scars, no healed ulcers, 
no evidence of any previous pathology. 

Conclusion#. —1. Spasticity of large bowel with spastic constipa¬ 
tion. functional gastrointestinal dyspepsia, and a history of mucous 
colitis. 

Recommevdat.ions. —I can find no evidence of ojrganic gastroin¬ 
testinal disease, but from the fact that he has had typhoid fever, has 
a gastric achylia and a palpable, somewhat hyperemjic liver. I would 
suggest a Graham gall-bladder picture. 

Thomas R. Brown. M. D.. 

Consultant. 

140 report of consultant in gastro-enterology 

(Supplemental) 

The gall bladder plate (Graham method) shows a normal gall 
bladder: therefore the diagnosis remains as before, i 

Thomas R. Brown. M. D.. 

Consultant in Gastl'o-Enterology. 

141 REPORT i F CONSULTANT IN GENITO-URINARy! DISEASES 

History. —Denies venereal disease by names and j symptoms. No 
urinary symptoms. Sexual performance satisfactory. 

Examination :—External genitalia normal configuration. There 
is a slight left varicocele. No discharge. Scrotal contents other¬ 
wise normal. Groins negative. 

Urine: In two glasses contains few large shreds, i 

Rectal: Prostate rather indurated: both lobes narrow and flat; 
median groove and notch pronounced. 

Seminal vesicles: Not felt. 
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Secretion: Prostatic, normal. 

Diagnosis. —Varicocele, left, slight. 

Recommendation .—No treatment at present time. 

II. A. Powder. M. I).. 

G. U. Consultant. 

S. ('. Cousins. M. I).. 

G. U. Service. 

M. H. Goodman, M. 1).. 

G. U. Sendee. 

142 RETORT 'of CONSULTANT in internal medicine 

Patient is a tall, thin man of typical enteroptotic build. Quits 
a marked curvature to the left of the dorsal spine and prominence 
of the 9th, 10th, and 11th dorsal spine. 

Chest .—The chest is well formed, symmetrical: the costal angle 
about 90 degrees. The clavicles are a little prominent: about equally 
so. Movements are a little restricted over the left upper. Percus¬ 
sion over the front is everywhere resonant: possibly a little impaired 
above the left clavicle but not definitely so. Breath sounds are 
perhaps a little exaggerated above and below the right clavicle but 
there is nowhere any marked change in quality; no definite rales any¬ 
where even after coughing. Back, percussion note is resonant. 
Breath sounds are vesicular: no rales heard. 

Heart. —The heart is not enlarged: sounds are clear. 

Diagnoses .— No evidence of disease of the lungs or heart. 

Louis Hamman, M. D.. 

Consultant. 

143 retort of consultant in neuropsychiatry 

White male: age 30 years: fairly well developed and poorly 
nourished. He had a brother who died of spinal trouble. He had 
the usual diseases of childhood and completed high school before he 
enlisted. 

He served in the Army from June. 1917, to May. 1919. Spent 10 
months of this time overseas. Prior to enlisting, he worked as a 
metallurgist and after discharge resumed his former occupation but 
met with little success on account of his physical condition. Patient 
states that while in the service he was gassed and received an injury 
to his spine by an exploding shell. He also states that he had spinal 
meningitis in 1917 and influenza in 1918. 

Dates his trouble to October or November. 1918. when he was 
gassed and struck in the middle of the back. He states that he was 
thrown about 20 feet and rendered unconscious. He remained un¬ 
conscious for about one and one-half hours and on recovery was 
dazed. Since then he has had pain constantly in the spine. There 
is an aching pain in his neck and a pulling sensation at mid back. 
This is aggravated by all exertion. In addition to this he complains 
of weakness, dizziness, inability to maintain his strength on exertion, 
perspiration, cold and claminess of the extremities, and pains in the 
chest. All these symptoms have been aggravated from time to time 
by exertion. There is some gas following the eating of acid fruits 
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| 

or bulky vegetables with a tendency to constipation. He stands ex¬ 
citement poorly and this also causes an aggravation of symptoms. 
He notes no memory defects, changes in personality, or faulty 
emotional reactions. 

The blood wasserman is negative. His neurological examination 
shows fairly marked tremor of extended fingers, moderate tremor of 
the extended tongue and lips. All deep reflexes are hyperactive and 
equal. The cremasteric reflexes are extremely sluggish. There is a 
marked hyperhidrosis of the axilla and fairly marked dermato- 
graphia. His hands and feet are cold and somewhajt cyanotic; other¬ 
wise, there is a generalized pallor. 

At tills examination, the pulse at rest is 98. after exercise 132, 
returning to 112 in two minutes. 

The patient appears somewhat irritable, stating [that repeated ex¬ 
aminations have exaggerated his spinal complaint. He complains 
of more or less constant pain in various parts of his spine and for 
some years has worn a brace. He has a marked feeling of antagonism 
for the Veterans’ Bureau, stating that he spent two years and three 
months in one hospital for tuberculosis of the spine and lungs but 
was never compensated. 

144 He is quite egocentric, for example: He stages that if he had 
his former health he could make $100,000 in Mexico in a 

short time. He seems to exhibit a slight paranoid tendency in say¬ 
ing that he feels the Veterans’ Bureau has it in j for him because 
of his activity in organizing disabled veterans’ associations. There 
is no other evidence of hallucinations, delusions, or mental deterio¬ 
ration. 

Diagnosis. —Psychoneurosis, neurasthenia, rather severe, with 
many somatic complaints and with neuro-circulatofy asthenia. 

He is mentally competent. 

R. K. Foxwell, 

Consultant in Neuropsychiatry. 

| 

145 REPORT OF CONSULTANT IN SURGERY 

Examination .—Examination of this patient shows a young man 
in apparently good condition, as to appearance find weight. In¬ 
spection of the abdomen discloses no abnormality. Palpation re¬ 
veals apparent tenderness over the left iliac fossa: none in the right 
iliac fossa. 

The patient complains of loss of appetite and inability to swallow 
meat, so that he has ceased to eat meats. He thinks this is due to 
an injury to the cervical vertebra*. There is no sign of injury to 
the neck except a slight thickening of the spinous pjrocess of the 2nd 
cervical vertebra. He also complains of pain in the epigastric 
region, but nothing definite can be discovered on palpation. 

Diagnosis .—So far as the abdomen is concerned no pathological 
condition of importance. 

George Tully Vaughan. M. I)., 

Consultant in Surgery. 
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REPORT OF < 'ON S t ’ ETA XT IN ORTHOPEDICS 

History. —The patient states that in November. 1018, lie was in¬ 
jured by a shell explosion, and sustained an injury to the lumbar 
and dorsal spine. Since that time he lias had severe pain in the 
dorsal spine on movement. The pain, he states, is aggravated when 
sitting well back in a chair. There is some numbness in the right 
leg at times, when walking. There is also a history of discomfort 
in the cervical spine, especially on moving the head to the right. 

Examination. —As the patient stands, there is a rather rounded 
curve of the lower portion of the dorsal region; not an actual 
kyphosis, but more of a rounding. Lateral motion in the lumbar 
region seems to be good: no muscle spasm. The patient complains 
of soreness about the 10th dorsal vertebra. Expansion of the chest 
is pretty good. Only he complains of pain when taking a breath. 
There is fullness to the right of the cervical region, well on to the 
4th cervical vertebra: there is no thickening on that side. There 
is no Babinski: no Oppenheim: knee jerks are increased on both 
sides. The leg goes up only about Id degrees. There is no par¬ 
ticular dermatographia. There is no patellar clonus. There is no 
general glandular enlargement. 

Diagnosis. —None, from an orthopedic standpoint, outside the 
congential malformation of the axis and the 5th spinous process. 

William S. Baer, M. I)., 

< consultant in Orthopedics. 

147 SUPPLEMENTARY REPORT UK CONSULTANT IN ORTHOPEDICS 

I have reexamined Mr. Stewart to-day, and confirm my opinion 
in every detail as given on March Id, 

William S. Baer, 

ConsnJranf in Orthopedics. 

Record to Abstract Sec.. G/3/10. 

I. M. L. 
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SUMMARY OF CASE 


Diagnoses 

Major: 

1. Psychoneurosis, neurasthenia, rather severe, with somatic 
complaints, and with neurocirculatory asthenia. 

a. Clinical symptoms. 

b. Physical examination. 

Associated with fibove: Relationship undetermined: 

1. Spastic constipation: cause undetermined. 

a. Clinical symptoms. 

b. Physical examination. 

Minor: 

Eye, ear. nose, and throat— 

1. Rhinitis, acute, mild. 

Orthopedic— 

1. Congenital malformation of the axis of the 5th 
spinous process. 


91 


UNITED STATES VS. WESSAL STEWART 

Genitourinary— j 

1. Varicocele, left, slight. | 

Dental— 

1. Absent teeth. 

2. Caries of teeth. 

3. Gingivitis. 

Claimant is not in need of further hospitalization. He remains 
in the hospital pending his appearance before the rating board. 

H. C. Vbx Dahm. 
Medical Officer in Charge. 

Reviewed, approved, and forwarded: 

Drxi. a i* P. Pexhallow, 

Chief Surgical Service. 
Lewis G. Beardsley, 

Clinical Director. 

Dr. Bear’s examination made March 15. 1920. is embodied in this 
review. Dr. Bear is a professor of orthopedics at i Johns Hopkins. 
Dr. Merritt and Dr. Christie read the X-rays. They are specialists 
in X-ray work. The X-ray findings show—fthe first one of 

149 the cervical spine which was read by Dr. Christie March 12, 
1920. says: “ Examination of cervical spine shows no evidence 

of abnormality. There is some enlargement of thej spinous process 
and the axis, which is in all probability congenital orj developmental.” 
The entire spine, on the first of March, was read by Dr. Merritt. He 
says: “There are no abnormalities of the hips or sjacro-iliac joints. 
Cervical and lumbar spines are normal. Reexamination of the dorsal 
spine is requested.” Of the thoracic spine. April 2G. 192(3, by Dr. 
Merritt, is says: “There is a slight scoliosis in the upper part of 
dorsal spine with a deviation to the right. There is no evidence 
of bone pathology.” (Tr. 432.) Dr. Bear’s examination found: 
“ As the patient stands, there is a rather rounded curve of the lower 
portion of the dorsal region: not an actual kyphosis, but more of 
a rounding. Lateral motion in the lumbar region seems to be good; 
no muscle spasm. The patient complains of soreness! about the tenth 
dorsal Vertebra. Expansion of the chest is pretty good, only he 
complains of pain when taking a breath. There isj fullness to the 
right of the cervical region, well on to the fourth cejrvical vertebra; 
there is no thickening on that side. There is no Babinski: no Oppen- 
heim: knee jerks are increased on both sides. The leg goes up only 
about fifteen degrees. There is no particular dermatographia. There 
is no patellar clonus. There is no general glandular enlargement.” 
His diagnosis at that time. March 15. 192G. was “Xone from an 
orthopedic standpoint, outside the congenital malformation of the 
axis and the sixth spinous process.” (Tr. 433.) iThat means a 
condition of the spine with which the plaintiff whis born. The 
records show that Stewart was admitted to the diagnostic center on 
February 4, 192G. and this examination was made ojn May 5. 1926. 
It is stated that “ claimant is not in need of further hospitalization.” 
The plaintiff’s condition had changed from the conditions shown in 
May, 1926. at the time of my former board examination and the time 
of my examination in April, 1929. Of course. I had no personal 

150 basis on which to make a comparison. All I can do is to 
compare somebody’s else report with my own, and my own 
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made a period of three years later. (Tr. 434.) Basing my opinion 
upon the condition shown by the record at the time of the board 
examination at Mt. Alto. May, 1926. so far as the condition of the 
spine was concerned, from the record and this report I have here, 
the plaintiff was able to follow continuously some kind of a gain¬ 
ful occupation. (Tr. 436.) Whether or not the condition of the 
spine as i found it in May. 1929. differs from the condition of the 
plaintiff’s spine as shown in May, 1926, sufficiently to prevent the 
plaintiff from following continuously some kind of a gainful occu¬ 
pation—that is a hard question to answer. (Tr. 436.) People who 
have marked disabilities can do some form of work sometimes. It 
depends on the type of work they have to do. The plaintiff, with 
the condition of spine found in May. 1929, would probably be able to 
follow some kind of a gainful occupation, sueli as clerical work, 
provided he did not have to be on his feet too much. Mv examination 
was limited to the patient’s spine. I did not examine his chest. To 
my knowledge 1 did not examine the plaintiff on any other occasion 
except this examination of April 10. 1929. I keep a record of every 
time I treat a patient. (Tr. 437.) I found one record of examining 
Mr. Stewart. He came to me on April 10. 1929. for an examination. 
3 have no notes of giving him treatment. Whether 1 advised a 
belt or something, I don’t remember, but I only saw him the one time. 

On redirect examination. Dr. Penhallow testified: The report of 
physicians at Mt. Alto of Mr. Stewart, which I signed, approved and 
forwarded, was forwarded to the Veterans’ Bureau. At the time 
I approved the report I had before me not only the spinal condition 
I have outlined, but the other reports of the lungs and various condi¬ 
tions of the body. (Tr. 438.) There is apparently nothing in this 
record of Alt. Alto reports of any findings of lung disability, heart 
disability, or anything else which would affect his ability to 
151 work. (Tr. 440.) My opinion, as a member of the board at 
Mt. Alto to the effect that I did not consider that Stewart was 
totally and permanently disabled was not based on a spinal condi¬ 
tion alone. It Was a review of the whole case we made on that 
report. At the time my report was made, Stewart had been in the 
hospital at Mt. Alto for three months. I do not recall whether he 
was there again later while I was at the hospital. The question 
as to whether or not dorsal scoliosis is a disabling condition depends 
upon the general physical condition of the patient to a great extent. 
(Tr. 443.) It depends on the type of scoliosis, also. As to whether 
or not a man could wince voluntarily when undergoing a physical 
examination—I probably spent at least half an hour going over 
Wessal Stewart. If a person is definitely trying to impress one that 
they have pain, usually the way they go about it is not consistent 
with symptoms which you find. That is, you can catch them un¬ 
awares in various ways. I have no reason to think otherwise than 
that my opinion as to his wincing was correct. (Tr. 448.) I cer¬ 
tainly do adhere to my views about this man’s condition. I said 
acoliosis—I think I said it was a curvature of the spine. (Tr. 449.) 
Sacro-iliac luxation is really a dislocation, a slipping of the joint. 
We sometimes say the joint is luxated when it is dislocated, when it 
is out of place. They call it by this term. The sacro-iliac joint slips 
away slightly from its normal position. When that takes place the 
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victim suffers very severely. He may be bedridden,! in fact. When 
luxation occurs it is apt to irritate the great sciatic! nerve. It irri¬ 
tates the muscles and throws the body out of balance. You can 
have a strain of the sacro ligaments without any actual dislocation. 
(Tr. 450.) Sacro-iliac luxation is one of the things I suggested in 
my examination report. I did not feel as a result of my own per¬ 
sonal examination that I could tell what one of several possible 
conditions was the real one, without X rays. Seyeral possibilities 
presented themselves, and at the time I did nojt have an X ray. 

152 Mr. Joe G. Lill, a witness called in behalf j of the plaintiff, 
testified by deposition : I am research assistant at Michigan 

State Experiment station, and also an associate agronomist in the 
United States Department of Agriculture. I am residing at East 
Lansing, Michigan, at the present time. I hold a reserve commission 
as captain in the United States Army. I was in the United States 
Army during the war—from June, 1916, to June, 1919. I held the 
rank of captain of Infantry during the entire period,! and during that 
time I became! acquainted with Wessal Stewart. I met him when he 
joined the company, in or near Glenwood Springs, Colorado. At the 
time I was commanding officer. It was Company FL First Colorado 
Infantry, later in the 157th Infantry. In my opinion as a company 
commander. Wessal Stewart was in good physical Condition during 
the period he was in the company I commanded. He did not give 
me any trouble at any time by continually going oil the sick report 
or being sick or pleading ill health. He was there to do his duty 
every day. He joined the company in late June oii early July and 
was in my company continuously until early in October, the same 
year. That was 1917. Due to my position I had occasion to be¬ 
come acquainted with the physical condition of the! men under me. 
I had special experience in examining or determining the physical 
condition of the men who might have joined the United States Army, 
in this way. While I was in Camp Kearney I was transferred to the 
Supply Company of the 157th Infantry. There jvas an increase 
of strength authorized and I received sixty-five men by transfer from 
the other companies in the regiment. During the next three weeks 
approximately fifty of those men had been discharged upon the 
grounds of physical disability, and the reason for the discharge—I 
would size up the men. look them over, and send them to the medical 
detachment with a noncommissioned officer and note stating I 
wanted that man examined on certain points, and at ithe end of three 
weeks I had ten of the men left. I had determined in my own mind 
the men were physically unfit, and the medical officers agreed 

153 with me to the extent of fifty, and those men were subse¬ 
quently discharged because of physical unfitAess. With this 

knowledge and experience in mind. I would sav that| Wessal Stewart 
was absolutely fit. for service in the Army. He was in good shape 
physically. He did not continue as a member qf my company 
after we arrived at Camp Kearney, early in Octoberj. The regiment 
was made up from three commands that had been separate, and there 
was a wholesale transfer of officers and men from jone company to 
another. That transfer took place in October, 1917. From that 
time until armistice day, 1918, I did not see him. Since armistice 
day I have seen him once. That was at Rocky Ford. Colorado, in the 
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early summer of 1925. I can not give the exact date. As to his 
physical condition at that time. I was shocked. I was extremely 
surprised to see a man that I had known to be in good physical 
health before, in the state he was in at that time. It is difficult 
for me to transmit my impression, but he was thin, very weak, and 
gave me the impression of being very nervous, as though he had 
difficulty in controlling himself and holding himself together to do 
what he wanted to do. I was in France about 10 months. I sailed 
on August 8. 1018. and returned to this country some time early in 
June of the next year. 1010. I was in the war area, but not at the 
front. I came in contact with men who had been wounded, but had 
recovered. I came in contact with men after they were discharged 
from the hospitals. To some extent I came in contact with men suf¬ 
fering from shell shock or gassing. I observed some of the men who 
had been in my command, shortly after the armistice, when they 
were coming back from the front, and their condition impressed me. 
They had been through a terriffic experience and showed it in their 
faces, but other than that it was merely routine and none of it has 
made a definite impression upon me. 1 would not attempt to state 
what caused the condition of Wessal Stewart. 

On cross-examination Mr. Lill testified: The fifty men mentioned 
in my direct examination as having been received by my organ- 
154 ization and then later discharged for physical disability 
came—I can't tell you where ail of them came from. We re¬ 
ceived a large number of men through the draft. The regiment had 
been made up to 5.500 or 5.000 men. and when they came to me they 
came from o.ther companies in such numbers as to leave each company 
with the same strength. When these men came to me I never looked 
at the service records and other company records which were trans¬ 
mitted with the men. to see whether or not there was anything in the 
records to indicate their physical condition. I am only sure that 
we had a service record for each man and that the proper entries 
were made after he joined us. I never looked back through his 
service record. I have never studied medicine, and am not a doctor 
or surgeon. When a man failed for any cause or reason on his part 
to discharge the duties required of a soldier. I looked him over, ques¬ 
tioned him. and if it seemed as though there were any real cause back 
of his actions I looked him over very closely, and through my experi¬ 
ence I would ask that that man be examined on a certain point and 
would send him to the medical detachment for that examination. 
I do not know to what organization Wessal Sewart was transferred 
in 1017. I have been under the impression that it was to a signal 
corps, but it might have been to a machine-gun outfit. I am sure it 
was an organization that got into action. In the organization of the 
Army they transferred men whose mental qualifications, technical 
skill, and training were such as to make them suitable for a certain 
line of work. I had nothing whatever to do with the transferring 
of Wessal Stewart. The order simply came and Wessal Stewart 
was transferred to a certain outfit. He Avas transferred in October, 
1017. and I saw him again in the early summer of 1025, a,t Rocky 
Ford, Colorado. I never heard of him and no word of him between 
those dates. 
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On redirect examination Mr. Lill testified: I may Have seen Wessal 
Stewart .the second time in the summer of 1923, but jl have only the 
one time clearly in mind. He came from the hospital hear Los Animas 
to Rocky Ford at that time. It was a Government hospital. 

155 From his condition at the time I saw him in 1923 I would say 
that Mr. Stewart was not able to carry on a gainful occupation. 

His condition at that time was such that I would have asked him to 
go to bed. That is, in my opinion he was a bed patieht with no right 
to be up to make a trip to the length that he had jmade that day, 
and his condition at that time was such that he could not have well 
undertaken any occupation. As to whether or notj he was perma¬ 
nently and totally disabled, that is a question that I|can not answer. 

Brigadier General Frank R. McCoy, a witness called in behalf 
of the plaintiff, testified by deposition. (Tr. 451.) My name is Frank 
R. McCoy, brigadier general, United States Army: present resi¬ 
dence, Fort Hoyle, Maryland. I am commanding the First Artillery 
Brigade, and am United States representative on j Commission of 
Inquiry and Conciliation. I was in the World War as an officer of 
the United States Army. I was a member of General Pershing's 
staff and on the General Staff from June, 1917, to About May first, 
1918; commanded the 156th Infantry in the 42d Division from about 
May first to September 2d: commanded the 63d Brigade of the 32nd 
Division from about that time until about the 4th bf December of 
the same year, when I was relieved and returned to! General Persh¬ 
ing's staff as director of general transportation. Tjiat covered my 
service in France. I was an officer in the United States Army from 
graduation from West Point in 1897 throughout! the remaining 
period up to the present time. I know the plaintiff in this case— 
Wessal Stewart. I have known him personally several years. So 
far as I recall, I did not know him personally during the World 
War. Company C. 120th Machine Gun Battalion, vjas a unit of my 
command and was under my command during the period that I 
commanded the 63rd Brigade. I took command of the 63rd Brigade 
in the Oise-Aisne campaign of September, 1918, during the battle 
at Juvigny. It was composed of the 125th Infhntry. the 126th 

156 Infantry, 120th Machine Gun Battalion, and various detached 
units from time to time. It aggregated about 10,000 men dur¬ 
ing the active campaign. The brigade and I personally participated 
in the Meuse-Argonne offensive around the last of September. 1918, 
and continuing thereafter. At that time the brigade, as part of 
the 32nd Division, was held in reserve, the opening attack of the 
campaign being on the 26th. My brigade was in billet on that date 
in certain villages immediately in the rear of the Cljermont-Yerdun 
road, generally speaking south of Avocourt. to the vicinity of which 
village we moved up by an approach march during that time and 
succeeding days and nights. During the entire period of this 
approach march and even before leaving the billets, the command 
was exposed to both long-range fire of artillery afid to bombing, 
various units of the division suffering casualties and frequently 
changing position by reason of such fire. During t|ns interval the 
32nd Division, of which my brigade was a part, had relieved the 
37th Division and the 91st Division in the front!lines and had 

58972—31-7 
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remained in action for most of three weeks, being part of the front 
iine in front of Montfaueon and advancing in battle action as far as 
the northern district of Bantheville. including the capture of the 
main hill of resistance, to the west of Romavne and extending along 
the Cote Dame Marie. After this period in the front lines the brigade 
was relieved about the 21st of October and marched back to so-called 
rest bivouac in Montfaueon. During this period of so-called rest 
camp or bivouac, we were frequently under fire of artillery and 
bombing from tlie air. and on occasion I moved the particular 
battalion in question—the 120th Machine Gun Battalion—from the 
vicinity of the crossroads where they were under, frequent fire to a 
more sheltered position farther to the west in the same woods. 
From this rest camp we moved up once more in support of the !)0th 
Division, advancing slowly through and to the west of Romavne 
toward the Dun sur Meuse road. During this period we continued 
under long-range artillery fire and air attacks, though not of the 
same intensity as earlier in the campaign. There wore comparatively 
few casualties, as the men by this time had learned to look 

157 out for themselves better, and as I said before, the fire was 
not so frequent or effective. My memory is that we moved 

up in front of Dun about the fourth of November during the period 
just prior to the armistice. The brigade, including this Machine Gun 
Battalion, moved in approach marches generally in support of the 
Fifth Division from near Romavne. where we had been supporting 
the 90th Division, to the Dun sur Meuse road. My remembrance is 
that this particular unit at that time was in bivouac in the northern 
edge of De Baudfdan. It was a period of preparation and organiza¬ 
tion for a special mission given me as brigade commander, which 
mission, however, was changed suddenly on about the night of the 
seventh or eighth of November, when the brigade was in the rear 
of the 5th Division at Dun sur Meuse and over a pontoon bridge 
farther up the river, and once more thrown into action on the right of 
the 5th Division but in support of the 64th Brigade of our own 
division. During the ninth, tenth, and eleventh, the 64th Brigade 
was in action with heavy losses and with occasional support from us 
up until within an hour of the armistice. During this whole period, 
parts of the brigade were under fire. I don’t remember of the 120th 
Machine Gun Battalion being in action during this period of support¬ 
ing the 64th in action, but it was in a region that was under fire. 
I did not see the battalion myself during the last two days prior to 
the armistice, but of course know where it was. During the final 
advance across the Cote de Meuse from the river to the eastern rim 
of the plateau we were under a very desultory long range fire from 
artillery. I don’t remember any unit of the brigade being bombed 
on that march of supporting march, but on the last day, the morning 
of the armistice, the whole brigade was under a very heavy artillery 
fire, which began about eight o’clock in the evening and lasted until 
about ten thirty, when it was silenced by our own artillery attached 
to my brigade, consisting both of French and American artillery of 
considerable strength. There were casualties in the brigade, 

158 although several miles in the rear of the front lines, during 
this final artillery duel, both in my headquarters detachment 

and in some of the infantry commands. At this time the 120th Ma- 
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chine Gun Battalion was in bivouac on the hillside immediately 
behind my P. C. in the village of Lizy (or Ecurey)L Now that is all 
I have to say about that. It might be of interest in giving the pic¬ 
ture to show the relative positions during our march, when I say 
that in this particular last artillery fire nobody was injured in this 
120th Machine Gun Battalion, as far as I know, but that in my own 
P. C., the Brigadier General's Headquarters, which was supposed to 
be much more sheltered than the troops in the field,!we had a number 
of casualties in and around the Headquarters. We were not in' the 
front lines at all. We were back in a support position. I do not know 
personally whether or not Stewart or any one else in his company 
or battalion was injured at that time. They were isubjected to con¬ 
ditions which might have resulted in death, and there were casualties, 
including those I mentioned at my own headquarters, up to the time 
of the signing of the armistice. I do not remember iany bombing op¬ 
erations during that time, in our immediate vicinity, but there were 
air combats and frequent appearance of German planes over us, but 
I do not remember any immediate bombing of out brigade at that 
time. The term, “on the, alert” is an adaptation of the French 
term for alarm and came to have significance in our; army during the 
war as a warning to be prepared for either movement at a moment’s 
notice—usually during the night—or to be on the iilert for airplane 
attack or gas attack. It was usually a warning for gas or air attack. 
There was not much use of gas in the Argonne campaign, excepting 
that in our particular advance of which we are tajlking, our battle 
maps were marked from Headquarters as being in (lie areas of—out 
of bounds, as it were—due to the fact that they w^re or were to be 
gassed. There were very few gas casualties during; this time of the 
campaign. It depends entirely on circumstances whether units were 
available for actual attack unless they were in close range of the 
enemy. It depends entirely on circumstajnces and use— 
159 this being a brigade battalion in movable 'warfare, it was 
usually used as a reserve to be rushed to ami particular part 
of the brigade front to help repel an attack or prepare for an advance 
and not usually in the immediate front lines—usually fired from 
commanding positions or over the infantry, and they were used 
largely for this purpose in the active operations of the brigade dur¬ 
ing the three weeks from September 28th to October 21st. It is 
rather hard to define the firing range of standard machine guns 
unless you consider the type of fire. I should say that under certain 
circumstances that range might be possibly 2,500 or 3.000 yards. Of 
course, the extreme range of the gun is farther, but the practical use 
is limited by observation and terrain. Usually, however, the sup¬ 
porting battalion of these guns would not be used over a thousand or 
fifteen hundred yards. During the last ten days before the 11th of 
November, I don't think that this unit was within effective range of 
their own guns, with our own guns at any time, until the last twenty- 
four hours, but they were under my command ready to go forward 
at any time an emergency arose. The terrain was a very accidented 
one, with little valleys and frequent woods. Practically all our 
advance during that period was made at night, although I think 
there was a movement across the Cote de Meuse of part of the 
brigade during the day time of the 10th of November. Of course, 
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during this last period the Germans were at the end of a long battle 
and were not as active. They were retreating, and there was no 
great intensity of action except up in the front lines for some days. 
It was a very badly war-torn area. Most of the villages were prac¬ 
tically destroyed, and various units of the brigade occupied dugouts, 
fox holes, shell holes, or ruins, wine cellars, and anything of that sort 
they could get cover in. These holes I have described were made by 
explosion of shells from our artillery or the German artillery. All 
means of communication were used during the campaign. It was a 
very common method to send a runner with messages, contacting 
companies with each other. I had occasion to use members of 

160 the various companies as liaison privates or messengers for 
that purpose. It is entirely possible and probable that the 

story of the plaintiff to the effect that he was ordered on liaison duty 
to carry a message from one company to another on or about the 
sixth of November, and that while taking that message a shell ex¬ 
ploded near him and shocked him seriously and injured his spine and 
back and killed a fellow messenger who was running with him on 
that errand was entirely reasonable. It might have occurred, and the 
fact that a man was killed or wounded on such duty would cause no 
unusual comment. It was quite common. Of course, runners on duty 
of this sort throughout the campaign were particularly exposed. 
The chaplain of my division was killed on the morning of November 
11th by a shell exploding on a roof of a house and a fragment hitting 
him. He was killed instantly. I should say that the 120th Machine 
Gun Battalion was stationed about half a mile from the position in 
which the chaplain was killed. I recall the conditions under which 
the boys under my command had to go on their march into the posi¬ 
tions of occupation immediately after the armistice. The weather at 
the time of the armistice was very raw and uncomfortable, and the 
troops up to that time had been entirely exposed in the field. Im¬ 
mediately after the armistice they moved forward and occupied the 
line which was laid down until the march to Germany began, about 
the 17th of November. I think all of that time it was very unpleas¬ 
ant. muddy, wet. and cold. From that time on they were sheltered 
in villages as we advanced to and through Luxemburg by hard, long 
marches which persisted until they arrived at the Rhine, but there 
were no undue hardships after the 17th of November, excepting the 
fatigue of long marches. They were sheltered from that time on. 
Prior to that, they had no shelter for about six weeks. I made 
official reports substantially covering the operations of mv brigade 
during the dates of service in the World War. Those reports were 
forwarded to my superior officer and then on to the War 

161 Department. I do not think they described the conditions as I 
have described them here to-day. because in this particular 

case, for instance, in the stress of active campaign, you do not take 
particular interest in making full report. You usually do that after¬ 
ward when you have time and can investigate things more carefully, 
and the reports that are sent during active campaign are apt to be 
very routine and in themselves do not give much of value except as 
a basis of inquiry or discussion. 

On cross-examination Frank R. McCoy testified: The paper work 
of the Army generally includes the service record of each individual 
man and a record of the position and activities of the various com- 
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panies. This paper work was kept up in the fashion required in my 
brigade, but not accurately during the time of campaign. By ac¬ 
curately I mean that there would be periods when jthe reports would 
not arrive but would be made out after such a period to look as 
though they had been made from data. As far as [the routine could 
be carried out under exceptional circumstances of tljie campaign, they 
were. These reports included the number of men in each company, 
their condition, and whether any of them were killed or injured, if 
known. Very often the circumstances connected jvith a particular 
man or officer would not be known or would be mistaken, and such 
reports would very often be made, but usually wpuld be corrected 
later on. In active campaign you can not bank much on routine re¬ 
ports. If a man were missing it would be very apt to show on the 
report whether he was living or dead. The reports [would be the best 
evidence, except in active campaign. Nothing is tpen the way it is 
expected to be, and nothing happens as it is supposed to happen. 
Immediately after a campaign it was the duty to begin to get things 
straightened out as far as possible, to take evidence, etc., but after 
one of those great battles which lasted from three to six weeks, I 
would not put too much faith in any report, excepting that it is 
the best evidence you can get. There is no doubt that after each 
campaign earnest efforts were made to bring reports up to date as 
best they could. I think there was no reason why the paper 
162 work of the 120th Machine Gun Battalion i should not have 
been kept up during that period, except that [I have happened 
to go over the reports of that unit in the last few days and I was 
surprised to find they were in a most routine performance and 
gave very little idea of what actually happened to the unit. It was 
in a most sketchy performance during that period. j I was surprised 
to find it that way, and I would not have known from the reports 
what had actually happened, beyond the fact of moving on certain 
dates and moving from certain places to certain places. I should 
think the reports would be able to give their own casualties during 
that period. I should assume they would be good [evidence on that 
score. They would include in casualties a serious injury from bombs 
or shells, if known. A man might belong to the organization, but 
they might not know anything about it. He might be picked up in 
the immediate area, but it might not be reported to his unit. He 
might be evacuated to some other hospital. I had [an officer in my 
own unit who was injured and we could not find any) trace of him for 
six weeks afterward. He was wounded and was being carried to his 
own rear, and a shell exploded and killed the men who were carrying 
him and they had to leave him and he was again wounded and lay 
there unconscious and finally was picked up by another unit and 
evacuated to a hospital and was unable to give hjs name and for 
some reason did not have his identification tag on him and could not 
be identified, and they could not find out anything about him for 
weeks although they made most earnest efforts tp find out. The 
records were later discovered, where he had been. There was a 
medical detachment with my brigade. I can not give you an idea 
as to the number of men in it. There was the usual medical detach¬ 
ment in each organization. There was a regimental medical outfit 
in each regiment and there was a medical detachment with this ma- 
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chine-gun battalion, or should have been. This detachment of the 
Medical Corps with the 120th Machine Gun Battalion was required 
by regulations to keep records, and that would include a record 
of those who were injured or treated, or injured from bombing 

163 or injury from shell. As a matter of fact. I am not sure 
whether there was any medical detachment with the 120th. and 

they were possibly detailed either from the division or one of the 
regimental organizations. T am not sure whether the regulations 
provided at that time for a medical detachment to be assigned to a 
reserve battalion. If there was no medical detachment with the 
120th. there was some arrangement whereby the medical detachment 
with my brigade would supervise and give the necessary medical 
attention to the members of the 120th. The presumption is that 
they did have medical assistance. I should not think that the con¬ 
ditions in my brigade in general, or in the 120th Machine Gun Bat¬ 
talion. were such that a sergeant would be required to carry on the 
business and follow through after the armistice with the Army of 
Occupation in Germany when he had been so badly injured by rea¬ 
son of gassing as to cause him to constantly spit blood from his 
lungs. It would be entirely exceptional and unusual. I should 
think it would not be possible for a man to go on from the last few 
davs of the war spitting blood all the way to Germany and then 
be required to teach in a machine-gun school in Germany while still 
spitting blood, as a result of being gassed or as a result of injury 
from a shell explosion to his spine. If such a thing had happened I 
should think there would be a record of medical treatment some¬ 
where after the signing of the armistice and the succeeding month. 
In the absence of such record, under the circumstances in my brigade, 
and in this particular battalion, it sounds to me improbable that 
such a condition could happen. 

On redirect examination. Frank R. McCoy testified : I should think 
anvbody wounded by a shell would go to the hospital. That is, unless 
it was a mere scratch, of course. I don't think in many cases men 
were seriously injured by shells, gas. or other war conditions, who 
did not know the 1 extent of their injuries for a long time afterwards. 
I think that hospitalization was so effective and the habits of soldiers 
such that they would naturally seek hospital or medical treat- 

164 ment, but there were exceptions to this case among very young 
men who very often have a certain pride in going on without 

giving up. As I have described, we were under very trying condi¬ 
tions. and there was a certain desire on the part of everybody to 
finish up with his organization. It was generally known that an 
armistice was being considered and quite probable, and I think a 
great many of the boys determined to stick it through, but as far as 
the trying conditions you mention are concerned, they were not as 
bad in the last ten days as they had been in the previous three weeks. 

Annabel Hinderliter. a witness called in behalf of the plaintiff, 
testified (tv. 458) : I am employed in the United States Veterans’ 
Bureau. I have the records of Mr. Stewart here at the trial. I was 
given a list of documents you wanted to examine. I found all that 
were in the files and turned them over to you. A request for a report 
by I)r. Thompson was among those, and in response to that request 
I exhibited and 1 delivered to Mr. Miller and Mr. McNeill, a docu- 
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ment as being the only paper in the file I could find bearing name 
A. L. Thompson, M. D. So far as I know, it had beep in the files of 
this case since I have had charge of them. I know npthing about it 
except it is a slip of paper marked “Copy.” 1 have (seen the report 
of the diagnostic center and have noticed a reference; there to a Dr. 
A. L. Thompson, Reno, Nevada. That is the only report I have from 
Dr. Thompson in the files of the bureau. (Tr. 459.)| The medical 
report or physician’s affidavit bearing date of March! 27. 1925, pur¬ 
porting to be signed by one Dr. I). Angus Smith, is a]document that 
is a part of the files in the case of Wessal Stewart. It jis a paper that 
is a part of the files. (Tr. 465.) 

Thereupon plaintiff’s Exhibit No. 2 was received in evidence. 

165 Plaintiff’s Exhibit No. 2 shows in substance that Wessal 
Stewart was examined at Fort Lyons. Colorado, April 30, 

1925, having been admitted April 16. 1923, for observation and 
treatment. A brief outline of plaintiff’s disabilities #hile in service 
is given as sick when discharged, did no work for three months, went 
to work as miner, would work and break down and wlork again, this 
continued for seven times, then discontinued work all together. Pres¬ 
ent complaint: Pains in chest, cough, expectorates about 44 cup in 24 
hrs.. pains in stomach, and heart stops. His temperatjure is recorded 
as 97-99. Pulse, 70-120; blood pressure, systolic 105: diastolic 65; 
height. 7114": weight, 141 pounds; normal weight. 139 pounds; low¬ 
est weight. 136 pounds; sputum, negative. General appearance: Tall, 
slender build, musculature, flabby. Heart: Heart -omuls distant, 
maximum impulse slightly diffuse and to left of nipple line, no thrills 
or murmurs. Alternating periods of Bradycardia and Tachycardia. 
On taking a few rapid respirations, heart action accelerated markedly, 
upon holding breath, heart slows down very perceptibly. Sinus 
Arrvthmia. Abdomen: Upon palpation more or lessj tenderness all 
over abdomen, more marked in right lower quadrant, no tumefaction 
present. Constipation at all times. History of diarirhea ac times, 
no spells of vomiting. Remarks: This man gives a hlistory of hem¬ 
orrhages and breaking down on various occasions. ISays this has 
happened seven times in all. It is the opinion of the board that this 
man gives no findings to warrant a diagnosis of constitutional psvco- 
pathic inferiority. X-ray reports by Frank R. Ruff. Roentgenologist: 
Dorsal spine May 2. 1925. “ There is a definite arthritis of the dorsal 
vertebra from the tenth to the first lumbar, inclusive. The pathology 
at the junction of the twelfth with the first lumbar is tuberculosis.” 
Chest May 4. 1925: “Well defined fibrosis of the right apex and 
upper marked hilus thickening in the mid with numerous calcified 
glands, some fibrosis in the mid right with interlobar pleurisy between 
the upper and mid lobe, considerable bronchial thickening in the base 
with adhesions to the diaphragm. A small nmojunt of fibrosis 

166 scattered thruout the left chest.” Urine—sputum, negative. 
Pulmary tuberculosis. 1—Positive. Condition :i Unimproved. 

General diagnosis: Tuberculosis, pul. chr. M. A. active #1710, pleu¬ 
risy, chr. fibrous, left base #1335. tuberculosis of spine 12th dorsal 
and 1st lumbar, #1712, sinua arrvthmia #0221. Prognjosis: Guarded. 
Claimant not bedridden, able to travel. Remarks: This man has a 
definite history of tuberculosis with hemorrhages. He has tried to 
work and broken down 7 times, he states. Since admission here 



102 


UNITED STATES VS. WESSAL STEWART 


4-16-23 he has given positive complement fixation for the. positive 
X-ray evidence showing old lesion in rt. upper with thickened pleura 
over entire left, unimproved. An irregular heart, constant low grad 
temp. Fatigue and other clinical symptoms of toxemia. A low blood 
pressure, constant subjective abdominal symptoms, as pain and tend¬ 
erness. periods of alternating constipation and diarrhea. Patient is 
weak, below pari and definitely sick. Recommendations: That this 
patient receive further hospitalization and a temporary total rating 
while in hospital. 

Plaintiff's Exhibit No. 3 was received in evidence. (Tr. 471.) 

Plaintiff's Exhibit No. 3 shows in substance that plaintiff’ was 
examined at Fort Lyons. Colorado. July 10. 1925. A brief outline 
of plaintiff's disabilities since date of discharge is given as follows: 
Did no work after discharge for three months, tried to work as miner, 
would work a few weeks and break down, repeated this seven times 
then came to hospital. Present complaint: Cough, expectoration, 
blood streaked *4 cup daily, pain in stomach and back. His temper¬ 
ature is given as 99.6: pulse. 110: blood pressure. 104 systolic; 68 
diastolic: height. 71U". weight. 141 pounds: sputum, negative. 
Physical examination : General appearance: Tall, slender build, mus¬ 
culature flabby. Heart: Sounds distant. Maximum impulse slightly 
diffuse and to left of nipple line, no thrills or murmers. Alternating 
periods of Bradycardia and Tachycardia. On taking a few rapid 
respirations, heart action markedly accelerated; on holding breath, 
heart slows down very perceptibly, Sinus arrythmia. Abdomen; 
Upon palpation more or less tenderness all over abdomen, more 
marked in right lower quadrant, no tumefaction present. Constipa¬ 
tion at all times. History of diorrhea at times. No spells of 
167 vomiting. Remarks: This man gives a history of hemmor- 
rhages and breaking down on various occasions. Says this has 
happened seven times in all. Neuropsychiatric: This is no neuro- 
psyehiatrix disability in the opinion of the board. This man gives 
no findings to ivarrant a diagnosis of constitutional psychopathic 
inferiority. X-ray reports. Chest: "Well defined fibrosis of right 
apex and upper, marked hilus thickening in mid with numerous cal¬ 
cified. glands. Mime fibrosi.- in mid right with interlobar pleurisy 
between upper and mid lobe, considerable bronchial thickening in 
base with adhesions to diaphragm. A small amount of fibrosis 
scattered thruout the left chest. Dorsal lumbar spine: X ray shows 
that the intervertebral discs between the vertebra' from the 9th to 
the 12th dorsal are partly absorbed. The bodies of the vertebrae are 
closer together than normal and show considerable increase in density. 
There is slipping present; but. this part of the spine gives appearance 
of solid mass. The transverse processes are closer together than nor¬ 
mal. The transverse ligaments are increased in density. Due con¬ 
sideration has been given to obscuring of this field by heart shadow. 
Diagnosis: 1771 spondylitis, deformans of spine from the 9th to 12th 
dorsal. The 5th lumbar vertebrae show a long transverse process on 
right side which articulates with the creast of the ilium. The spin¬ 
ous process of the vertebrae is tipped over to left. The transverse 
process on left side is short and does not articulate with either the 
sacrum or the ilium. Diagnosis: No number. Sacralization of the 
5th lumbar vertebrae. Sputum negative; Wasserman. negative; 
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urinalysis, negative. Pulmonary diagnosis: 1-positive. Condition: 
Active; General diagnosis: Tbc. Pul. Chr. M. A. active; pleurisy, chr. 
fibrous, left; spondylitis, spine 9th to 12 dorsal vertebra?. Sacraliza¬ 
tion of 5th lumbar vertebrae. Sinus arrhythmia. Prognosis: 
Guarded. Claimant not bedridden. Able to travel. Remarks: 
This patient is becoming extremely nervous, and it i$ believed that 
he is not being benefitted by further hospitalizatiqn. Patient is 
anxious to be discharged from hospital. Recommendations: There¬ 
fore he is discharged from the hospital under exceptional circum¬ 
stances. 

108 Thereupon the following proceedings were had (tr. 482) : 

“ Mr. Lawlor. We move for a directed vejrdict, if your 

honor please, in favor of the Government. First, on tjie insufficiency 
of the evidence to establish a prima facie case showing that the 
plaintiff is permanently and totally disabled within the meaning of 
the war risk insurance act and the world war veteran^’ act, and was 
so before July 31. 1919. And further, the evidence ishows affirma¬ 
tively that the plaintiff was not and could not have been permanently 
and totally disabled before July 31, 1919 in view of the work record 
after that date. 

“ The Court. The motion for a directed verdict is Overruled. 

“ Mr. Lawlor. We note an exception." (Tr. |537.) 

109 George C. Dimond. a witness called in behalf of the de¬ 
fendant, testified (tr. 538) : I am the assistant j chief clerk of 

the World War Division, in charge of the record section. In my 
official capacity I have charge of the records of the! War Depart¬ 
ment pertaining to the military service of Wessal Stqwart. I have 
those records with me. Under the regulations the records are re¬ 
quired to be prepared to show the injuries and the j sicknesses for 
which enlisted men are treated during their period of service. I find 
nothing in the records showing that Stewart was treated in a hospital 
for sickness, injury, or medical treatment whatever. There is, early 
in his record, a report showing him on sick report. Hq did not go to 
the hospital, however. The first record. May 19. 1918,| shows Wessal 
Stewart taken sick May 19 and reported for duty l|he same day. 
Then on May 21 it shows him reported again sick on May 19 and 
returned to duty. It does not show the date returned to duty, but 
he was taken sick as of May 19. then under date of May 23 that 
report (tr. 540) is repeated again, taken sick May 19. That indi¬ 
cates that during the period from May 19 up to May 23 he was on 
sick report. That is the only record I have been able to find of 
any sickness. That was in the United States, I believe. He was a 
member at that time of a machine-gun company of the 157th Infan¬ 
try: I can not give the station; it is not shown on tlje sick report. 
The nature of the sickness at that time is not shovjn. I find no 
record of any sickness or medical treatment or injury in France or 
while he was overseas. I have a record of the medicajl examination 
made about the time of the plaintiff's discharge frojn the service. 
This record is called a physical examination prior to separation from 
service, dated May 26, 1919. at Fort D. A. Russell, Wyoming. The 
examination was made by Major S. Q. Elmore, Medical Corps, 
U. S. A. (Tr. 541.) The certificate of the examining Surgeon states: 
“ I certify that the soldier named above has this day! been given a 
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careful physical examination and it is found that he is physically 
and mentally sound. In view of occupation he has no present dis¬ 
ability." 

170 There is no further report of medical examination con¬ 
tained in the records of the War Department at or about 

the time of discharge. This is the record of examination that was 
required in the case of all demobilized men. 

Mr. Dimond. on cross-examination, testified: I know nothing 
about the truth or correctness of any of the records. I am merely 
custodian of them. I can only state that under the regulations 
issued all records prepared in the field are required to be sent to 
the Adjutant General's Office when they are completed, or when 
organizations were demobilized. I could not say of my own knowl¬ 
edge whether or not all records were sent to the Adjutant General’s 
Office. I couldn't say to my knowledge whether any of them had 
been lost. I could not say as to my own knowledge as to whether 
or not he had treatment that was not reported. (Tr. 543.) 

Over the protest of the attorney for the plaintiff, the following 
physical examinations of Wessal Stewart, made by the medical staff 
of the bureau. Were admitted in evidence as defendant's Exhibits 
10. 11. 12. 13. 14. 15. and 16. (545.) 

Defendant's Exhibit Xo. 10 shows that plaintiff was examined 
February 8. 10*23. at Phoenix. Arizona, bv Dr. Fred G. Holmes. 
His medical history i- recorded as follows: "Has discharge: has 
been sick a great deal. Has been in a hospital for 7 months since 
discharge. Spent 2 months in the American Smelting and Refining 
hospital at Santa Barbara. Spent 3 months in the Reno hospital. 
Chronic headaches, trouble with lungs and throat." 

Subjective symptoms: "Moderate cough with expectoration. 
Weakness and dizziness. Raw irritated throat. Pains in the chest. 
Loss (if appetite. Loss of weight. Short of breath. Temperature 
at times." 

Physical findings are: Fairly well developed and nourished 

171 young man. Color good. Eyes. ears. nose, and throat negative. 
Heart regular, not enlarged. Xo murmurs. Abdomen, nega¬ 
tive. Pulse 72. Temperature 98 degrees. 

Diagnosis: Xo pathology. Prognosis: Good. Plaintiff is able to 
resume pre-war occupation. Hospital care not advised. Physical and 
mental condition is such that training is feasible. 

Special tuberculosis report: Height. 73% inches. Weight. 143 
pounds. Xormal 108. Highest 172. Lowest 134. Examination of 
chest: Clavicles somewhat prominent. Palpation, percussion, and 
auscultation negative. Summary: Xo pathology on physical exam¬ 
ination. 

Defendant’s Exhibit Xo. 11 shows that plaintiff was examined at 
Ft. Lyon, Colorado. December 20. 1924. Brief outline of claimant’s 
disability since service is recorded as follows: “ In several hospitals 
and has worked periodically between times. In this hospital about 
twenty-one months.” 

Present complaint: "Feels weak and tired in the morning. Never 
has an appetite, restless sleep and is troubled in sleep with heart 
missing and palpitating. Can not work and feels very nervous at 
times.” Temperature 98.4, pulse 92, blood pressure 112 (systolic), 
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60 (diastolic), height 71 */> inches, weight 140, normal weight 167 
pounds, sputum negative. 

Physical examination shows: “General appearance: Patient is 
tall, thin, fairly well nourished. Heart: Rate 92. After exercise 
120; two minutes after exercise 88. Sitting 94. Marked intermit¬ 
tent extra systole. There is a very noticeable slowing 'of heart rate 
upon long drawn-out expiratory excursion. While lying on left 
side this seems to be accentuated. Heart findings taken with symp¬ 
toms warrant a diagnosis of sinus arrvthmia (effort syndrome). 
Abdomen: Slight tenderness to deep pressure over abdomen. 

172 X-ray reports by Frank Ruff. Roentgenologist. “Chest: 
Apices practically clear. Small amount of fibrosis in both 

uppers more marked on right, slight hilus thickening both raids, 
some bronchial thickening both bases. Heart: Mr. 4 cm. ML 8 cm. 
Total 12.o cm. Transverse 12 cm. Diameter of chest 30j5 cm. Heart 
is small.” 

Examination of lungs: Shape of chest, long. flat. thih. Fremitus: 
Negative. Right lung: D. R. 3rd rib and down back (very slight). 
Left lung: D. R. 3rd rib and nth d.s. Auscultation: Bight lung— 
Quiet breathing above. Pleuritis friction lower post. No rales. 
Left lung—Quiet breathing. Slight friction rub lower post axillary 
line. No rales." 

Pulmonary diagnosis: “ No demonstrable pulmonary tuberculosis.” 
General diagnosis: “No demonstrable pulmonary I tuberculosis. 
Sinus arrvthmia. cardiac asthenia (effort syndrome).”; 

Prognosis: Good. 

Remarks: “This claimant admitted to this hospital! 4/16/23 for 
observation for pulmonary tuberculosis; has never had a positive 
diagnosis of that disease. A diagnosis of psychopathic inferiority 
by our N. P. specialist, and the patient's many complaints which 
seemed to require treatment led to his detention for further study. 
Recently attention was directed! to his heart by his -yard surgeon 
and this led to the examination by a board with the results recorded 
above. It is believed by this board that a cardiac jneurosis has 
been responsible for most of the disability of this patient during his 
whole stay in this hospital.” R. L. Russell. M. I).. chairman; G. S. 
Humphreys. M. I).. recorder: R. E. Runkle. M. 1).. member. 

Defendant's Exhibit No. 12 shows that plaintiff was examined 
at Ft. Lyons. Colorado. April 20. 1923. Brief history !of disability 
during service reads: “Nov. 6. 1918. gassed while ijn action on 
Meuse-Argonne front. Continued on active dilty with no 

173 medical care altho he felt poorly. “ Refused hospitalization 
as he wished return trip to States as soon as possible.” 

Present complaint: *• Lack of appetite and cramps thru stomach. 
Nervousness, continual bleeding of throat and nasal, pains thru chest 
and throat, heart trouble, fatigued feeling, slight cough.” 

Physical examination: “Patient is tall. thin, with; poor color. 
Blood pressure, systolic; 120 diastolic: 50 pulse pressure!. 70. Symp¬ 
toms are numerous and rather vague. Eye. ear, nosej. and throat 
examination by R. E. Runkle. Spec.. April 16. 1923. Eyes vision: 
Both eyes, 20/20. Tension fundi and reflexes, negative! Ears hear¬ 
ing: Both ears. 20/20. Tympanic membrane somewhat thickened 
and retracted. Evidence of middle ear catarrah. Eustachian tubes 


106 


UNITED STATES VS. WESSAL STEWART 


patent. Weber to right. Rinne negative both. Nose: Chronic 
hypertrophic rhinitis. Throat: Pharynx, negative; larynx, negative. 
No evidence of TBc. larynx. Dental report by dental surgeon. Win. 
I). Lanier, jr.. April 20. 192:5. Teeth, upper: Missing, #1 Caries not 
involving pulp #15. Lower: Missing #17-19-30-31. Condition of 
soft tissue, normal. Emergency treatment. None. Recommenda¬ 
tions: One filling. Prophylaxis. Skin and mucous membranes nega¬ 
tive except for sears of burns and vaccinations, left arm. Heart: 
Slightly enlarged: no murmurs. Abdomen: Negative except for 
slight tenderness to deep pressure over appendix. G U negative. 
Osseous system, muscles and joints: Negative. Nervous system: 
Pupillary reflexes present; patellar reflexes very active. Romberg 
absent. X-ray reports by Frank R. Rutf. Roentgenologist. 4/17/23. 
With the exception of some hilus infiltration on both sides lungs are 
in very good condition. 4/24/23. slight ptosis of the stomach, some 
atony, deformed cap. emptying time slightly rapid, small in- 

174 testines Well filled in 3rd plate, stomach empty in 3rd hour 
plate. 24-hour plate shows no barium in gastrointestinal 

tract. Summary: There is a possibility of a small peptic ulcer with 
gastrointestinal hypermotility. Remarks: Symptoms in this case 
are variable and numerous and in view of the absence of physical 
findings, strongly suggest a neurasthenia. X ray of gastrointes¬ 
tinal tract suggests a peptic ulcer but gastric analysis does not bear 
this out. Physical findings in chest and X rav are insufficient to 
warrant a diagnosis of Pul. TBc. on receiving ward. (Sheet torn, 

unable to make out)-and pulse except for four-day febrile period 

(April 22-25)-been within normal limits. Recommenda¬ 

tions: Further observation (sheet torn). 

Diagnosis: 1. Chronic hypertrophic rhinitis. #1504. 2. Obs. 
TBc. #1726. 3. Observation for gastrointestinal diseases. 

Prognosis: Guarded. 

Plaintiff not able to resume pre-war occupation because of physi¬ 
cal condition. Plaintiff not bedridden; able to travel. Hospital 
care advised. 

The following additional remarks are noted: “Went to Salida, 
Colo., doing metallurgical work until Nov.. 1919. In Aug., 1919 
was treated by Dr. Finley McClure, of Salida, Colo., for ten days 
for bad throat and stomach disorders. Went to Los Angeles, Calif., 
being sick for six weeks but received no medical attention. Worked 
for Tacopa Con. Mining Co. at Los Angeles for three months. 
With the 85 Mining Co. at Valdon, N. M.. doing metallurgical work. 
May 5. 1920. quit work for that company. Worked ten days with 
Montazuma Copper Co.. Nacozari. Old Mexico. During June and 
July. 1920. a patient at Santa Barbara hospital, Santa Barbara, Old 
Mexico, for nervous breakdown. Under Dr. Ernest C. Lee while 
at that hospital. Worked as metallurgist at Santa Barbara until 
Jan. 1. 1921. Went to Chicago, Ill.; under medical care five and 
one-half months for bad throat. Name of physician not given, 

175 requested.) “In August. 1921, went to work for Tonopah- 
Belmont. Dev., Co. at Tonopa, Nev., as metallurgist. Em¬ 
ployed by them until July, 1922. In Feb., 1922, examined by board 
of VB medical examiners, headed by Dr. Samuels, at Reno. Nev., 
and diagnosed TBc. In July, 1922, tonsillectomy performed by 
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Dr. A. Parker Lewis at Reno. Under Dr. Lewis care three months. 
In Oct., 1922, to Candelaria, New Three months later had general 
breakdown.” 

Special tuberculosis report: Temperature, 98.6. Pulsje, 96. Height, 
71 y 2 inches. Weight, 142 pounds. Normal, 167 pouhds. Highest, 
172 pounds. Lowest, 128 pounds. Sputum, negative. 

Examination of chest: Shape broad, long. flat. Palpitation,-. 

Fremitus, negative. Percussion L. lung: symmetrical impairment; 
both uppers, slightly more marked in left. Auscultation: R. lung, 
negative; L. lung, negative. 

Summary: Findings, X ray, an observation in receiving ward 
insufficient to warrant positive diagnosis of chronic; tuberculosis. 
Went to Phoenix, Arizona, for treatment: paid own expenses. 
Examined by several Veterans’ Bureau doctors. Febriuarv 17, 1923, 
he started to work at Clarkdale, Arizona. Resigned position there 
April 5, 1923, and came to this hospital being admitted April 16, 
1923, thru authority of Veterans’ Bureau, Pueblo, Colo. 

Prognosis: Under observation for pulmonary tuberculosis. 

Name of examiner: Dr. Robert Cook. 

Defendant’s Exhibit No. 13 shows that plaintiff was examined by 
Dr. B. K. Hayes, at Veterans’ Hospital, Ft. Lyon, Colorado, Decem¬ 
ber 20, 1924. Outline of claimant’s disability since service states: 
“ Gives history of several breakdowns, with hospital and private 
treatment for stomach, throat, lung, and nervous trouble, since dis¬ 
charge. Has worked part time as metallurgist.” 

Present complaint: " Pains in back. Evening temperature 
176 often as high as 100, he states. Tendency to; constipation. 

Does not sleep well. Weight unchanged for past six months. 
Nine pounds less than a year ago.” Temperature, 97.4. Pulse, 90. 
Height. 7114 inches. Weight, 134 pounds: normal weight. 168 
pounds. Sputum. 58 negative. 

Physical examination shows: "General appearancd: Thin, neu¬ 
rotic type. Looks fairly well. Heart: Irregular, missing one beat 
in ten at rest and one in four after exercise. Abdomen: Negative. 
See X ray. G. TJ. Negative. General physical negative. X-ray 
reports by Frank Ruff. Rontgenologist. * Chest ‘: T|he lungs are 
practically negative. No evidence of active tuberculosijs. Stomach: 
Rather large atonic stomach slightly ptosed. deformity Of the pyloris 
and absence of the duodenal cap thruout. Small intestijnes fill rather 
slowly, cecum partially filled third hour plate, spastic:! slight ptosis 
of the transverse colon, a very small torturous appendix with pos¬ 
sibly an enterlith in same. Considerable kinking of the splenic 
flexure, descending colon empty, some barium in rectum. Possible 
old duodenal ulcer with scar formation and evidence of chronic 
appendicitis.” 

Laboratory findings: 58 negative sputums. 

Examination of lungs: Shape of chest: Long. flat. thin. Fremitus 
negative. Percussion: Right lung, decreased resonancejthird rib and 
down back (very slight). Left lung, decreased resonance third ri. 
and fifth d. s. (very slight). 

Auscultation: Right lung, quiet breathing above. Pleuritic fric¬ 
tion lower posteriorly. No rales. Left lung, quiet breathing 
Slight fraction rub lower post, axillary line. No rales. 
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Summary of lungs: Thickened pleura. Definite heart lesion, 
nature undetermined: same regarding gastrointestinal condition. 

Definite neurosis which may account for all symptoms. 

ITT Pulmonary diagnosis: No evidence of pulmonary disease. 

General diagnosis: No evidence of pulmonary disease. 
Pleurisy, chronic fibrous #13:55. Observation for heart condition, 
gastrointestinal and neurosis. 

Prognosis: Guarded. 

Remarks: Recommend that this patient be transferred to another 
hospital for electro-eardiagram tests. 

Defendant's Exhibit No. 14 shows that plaintiff was examined 
June 6, 1924, by the following board of medical examiners: B. lv. 
Hays. G. S. Humphrys. Frank R. Ruff. This examination shows 
brief medical history as: "Gassed in Nov. 1918, on Argonne front. 
Continued active duty although he felt badly." 

Present complaint: Gastrointestinal distress. 

Physical examination: " General appearance: Rather poorly nour¬ 
ished. and developed. Eye. ear. nose, and throat report by R. E. 
Runkle. physician. * Vision: 20/20 each eye. All eye structures 
negative. Hearing: 20/20 each ear. Tympanic membranes some¬ 
what thickened and retracted. Evidence of middle ear catarrh. 
Eustachian tubes patent. Weber to right. Rinne negative both. 
Nose: Chr. hypertrophic rhinitis. Throat: Negative.* Dental re¬ 
port by W. 1). Lanier, dental surgeon. ‘Upper: Missing #1. 
Caries not involving pulp #15. Missing #lT-19-30-31. Soft tis¬ 
sue: Normal. Recommendations: 1 filling. Prophylaxis. Heart: 
Somewhat rapid, normal position. No murmurs. Abdomen: Some 
tenderness over McBurnevs point. G. U. Negative. Refiexes: 
Patellar very active. Romberg absent." 

Diagnosis: No evidence of active pulmonary tuberculosis found. 
Gastrointestinal condition not determined. 

Prognosis: Guarded. 

Plaintiff not able to resume pre-war occupation on account of 
general condition. 

ITS Plaintiff not bedridden and able to travel. Hospital care 
not advised. 

Under additional remarks the following is stated: “Went to 
Salida and worked as metallurgist until Nov.. 1919. In August, 
1919, was treated by Dr. Finlay A. McClure, of Salida, for ten days 
for bad throat and stomach disorders. Went to Los Angeles. Calif., 
being sick for six weeks but received no medical attention. Worked 
for Tacopa Con. Mining Co. at that place for three months. With 
the 85 Mining Co. at Valdon, N. M.. May 5, 1920, quit and then 
worked 10 days with Montezuma Copper Co., Old Mexico. During 
June and July, 1920, was a patient at Santa Barbara Hospital, Santa 
Barbara. Old Mexico, for nervous breakdown. Under Dr. Ernest C. 
Lee while there. Worked at Santa Barbara until Jan. 1. 1921. 
Went to Chicago, Ill., and under medical care for five and one-half 
months for bad throat. In August, 1921, went to work for Tonopah 
Belmont Dev. Co. at Tonopah, Nevada. There until July. 1922. In 
Feb.. 1922. examined by board of Veterans’ Bureau doctors at Reno, 
Nev., and diagnosed tuberculosis. In July, 1922, tonsillectomy per¬ 
formed by Dr. A. Parker Lewis at Reno. Under care of Dr. Lewis 
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three months. In Oct., 1022, went to Candalaria, Nev., for three 
months. Had general breakdown. Went to Phoehix, Ariz., for 
treatment. Paid own expenses. Feb. IT, 1923, started work at 
Clarkdaie, Arizona. Resigned position there April 5, 1923, and 
came to this hospital for treatment. A patient here since that time. 

Special tuberculosis report: Temperature 98.6. Pujlse 90. Height 
711/2 inches. Weight 14414 pounds. Normal 16(1-170. Highest 
14414 lb. Lowest 138. Sputum, negative. 

Examination of chest: Shape, well formed, average chest. Palpi¬ 
tation : Fremitus, negative. Percussion. R. lung, slight diminished 
resonance. 2nd rib and 8th dorsal spine up. L. lung, slight, di¬ 
minished resonance, 4th rib to 2nd rib and 6t|h dorsal spine 

179 down. Auscultation: R. lung, bronchovesicular breathing, 
3rd rib up P. E. (rought) down back. Increased whisper 8th 

dorsal spine up. No rales. Left lung: Bronchovesicular breathing 
(rought) 3rd rib and 5th dorsal spine up. No increased whisper. 
No rales. X-ray report by Frank Ruff, Roentgenologist. "Apices 
practically clear. Small amount of fibrosis in both uppers more 
marked on right, slight hilus thickening both mids. some bronchial 
thickening both bases.” 

Remarks: Hospitalization about 30 months. Urine negative. 
Wassermann negative. Sputums ail negative. There; is no evidence 
of active tuberculosis. He was examined by Dr. (jr. H. Ingram, 
neuropsychiatrist, at this hospital Nov. 6, 1923. and giten a diagnosis 
of psychopathic inferiority. This patient complains <j>f gastrointes¬ 
tinal disturbances at times. 

Recommendations: That this patient be discharged|as not in need 
of further hospitalization for tuberculosis, but that he be granted the 
privilege of further observation and study in a generajl hospital. 
Diagnosis: No evidence of active pulmonary tuberculosis. 
Defendant's Exhibit No. 15 shows that plaintiff was examined at 
Veterans’ Bureau hospital, Ft. Lyon, Colorado. February 19, 1924, 
by Dr. B. K. Hays. This examination shows brief history of plain¬ 
tiff's disability during service is stated as: " Gassed; in action on 
Meuse-Argonne front. Continued on active duty with no medical 
care altho he felt poorly. Refused hospitalization as he wished 
to return to States as soon as possible.” 

Present complaint: “Under weight. Pulse 90—100. Occasional 
slight rise in temp. Appetite variable and capricious and not in¬ 
frequent manifestations of digestive trouble and some abdominal 
pain which is never severe. 

180 General appearance: Somewhat emaciated, thin, neurotic 
type. Eye, ear. nose, and throat report by R. E. Runkle, 

physician: “Vision, 20/20 each eye. All eye structures negative. 
Hearing, 20/20 each ear. Tympanic membranes somewhat thickened 
and retracted. Evidence of middle ear catarrh. Eustachian tubes 
patent. Weber to right. Rhine negative both. Nose: Rhinitis, 
chronic hypertrophic. Throat: Negative.” Dental report by W. D. 
Lanier, dental surgeon. "Upper: Missing #1. Caries not involv¬ 
ing pulp #15. Lower: Missing #17-19-30-31. Soft (issue, normal. 
Recommendations: One filling. Prophylaxis.” Heart;: Slightly en¬ 
larged. No murmurs. Rate rapid. Abdomen: Tenderness to pres¬ 
sure over appendix. G. U.: Negative. Extremities: Negative. 
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Diagnosis: Psychopathic inferiority. No present evidence of pul¬ 
monary disease. Gastro-intestinal trouble, possibly ulcer. 

Prognosis: Guarded. 

Plaintiff not able to resume pre-war occupation because of physical 
condition. Plaintiff not bedridden. Hospital care advised. 

Additional remarks: " Treated by Dr. Finlay A. McClure, of 
Salida, for ten days for bad throat in August. 1919. Sick six weeks 
in California but received no medical attention. During June and 
July, 1920. was a patient at Santa Barbara hospital, Santa Barbara, 
Old Mexico, for nervous breakdown. Under Dr. Ernest Lee at that 
hospital. Under treatment live and one-half months in Chicago for 
bad throat in 1921. In Feb.. 1922. examined by Veterans’ Bureau 
doctors at Tonopah. Nevada, headed by Dr. Samuels at Reno, 
Nevada, and diagnosed TBe. In July, 1922. tonsillectomy per¬ 
formed by Dr. Parker Lewis at Reno. Under care of Dr. Lewis for 
three months. Later took treatment at Phoenix, Ariz.. for nervous 
breakdown. Admitted to this hospital thru Veterans’ Bureau of 
Pueblo. Cblo., April 10. 1923. Up until time for admittance to 

181 tliis hospital, patient worked as metallurgist for several com¬ 
panies throughout the West and Southwest, but did not hold 

any position long on account of poor health. A patient here since 
April. 1923. 

Special Tuberculosis report. Temperature 98.0. Pulse 95. 
Height 7D/o inches. Weight normal 107. Heighest 172. Lowest 
128. Sputum, negative. 

Examination of Chest: Shape, long. flat. thin. Palpitation : Fremi¬ 
tus. negative. Percussion: R lung, negative (save muscular changes). 
Left lung, same as right. Auscultation: Right lung, no abnormality 
noted. Left lung, no abnormality noted. 

X-ray report by Frank Ruff. Rontgenologist. ‘"Apices practically 
clear. Small amount of fibrosis in both uppers more marked on 
right, slight hilus thickening both mids. some bronchial thickening 
both bases.*' 

Summary: No present evidence of pulmonary disease. 

Diagnosis; No present evidence of pulmonary disease. 

Defendant's Exhibit No. 10 shows that plaintiff was examined 
January 28. 1922. at Reno. Nevada, by Dr. Delos A. Turner, attend¬ 
ing consultant. Brief history of plaintiff's disability during service 
states: "On November G. 1918. in shell hole in Argonne, France, 
inhaled gas—treated by Bn. surgeon for sore throat. Been treated 
constantly since dis Large for sore painful throat. 

Present complaint: Sore painful throat, pain in left chest; indi¬ 
gestion: loss of weight. 

Physical examination: Eye, ear. nose, throat. See report of Dr. 
Robinson. Teeth good. Skin: Extremities, negative. Reflex: Co¬ 
ordination, normal. Genitalia negative. Abdomen negative. Chest: 
Lungs, chest flat, apices retracted and dull on percussion, few crepi¬ 
tant rides uper ant. apices and in sub-clavic space. Heart 
negative. 

182 Report of examination by Dr. A. L. Thompson. Jan. 30. 
1922. 

Sputum, negative. Urine, Sp. Gr. 1.012; Re. acid; no albumin; 
no sugar; no casts or crystals; no cells or bacteria. 
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Diagnosis: Pharyngitis (chr.); Laryngitis (chr.) j possible pneu- 
moniocasis. 

Prognosis: Fair. Able to resume prewar occupation. 

Thereupon Dr. Robert C. Cook, a witness called i|n behalf of the 
defendant, testified by deposition (tr. 565) : I am a physician, resid¬ 
ing at Fort Lyon. Colorado. There is a hospital at Fprt Lyon, which 
until recently has been entirely a tuberculosis hospjital. In April, 
1923 (it was entirely tuberculosis; by that I mean that persons who 
were suspected of having some lung trouble were sent to Fort Lyon 
for observation and treatment if necessary. I was practicing my 
profession in April. 1923. in the U. S. Veterans’ jHospital. Fort 
Lyon, Colorado. In April. 1923, I examined one Wessal Stewart 
at Fort Lyon. Referring to the records in the case I recall the 
findings and results of my examination. The records were made in 
longhand by myself and copied by the clinical clerk on the receiving 
ward, and signed by myself after being typewritten on the 

183 Veterans’ Bureau form. The copying of the records in long- 
hand was done under my supervision and direction and after 

they were copied they were verified by me. and it i<j> to these notes 
I have referred, and from which I have refreshed by memory. 
Wessal Stewart fold me he had served in the Army, said his rank 
was sergeant. Co. C. 32nd Division: that his civil occupation before 
entering the Army was metallurgist: that he was discharged from 
the service on May 23. 1919. I recognize the photograph of Wessal 
Stewart. That is a photograph of the Wessal Stewart I examined 
at Fort Lyon in April. 1923. My examination of IlFessal Stewart 
covered approximately from April 16 to April 30. 1923: during that 
time he was under my observation and at the end of that period I 
made a physical examination. The patient was entirely stripped 
and a general physical examination was made of all parts of the 
body with special examinations of the clmst. I took hjis temperature. 
At that time (1.40 p. m.. April 20. 1923) his temperature was 98.0 
degrees. Fahrenheit. That is a normal temperature. I took his 
pulse. It was 96. That is considered a rapid pulse, above the 
normal rate. 72 being considered the normal average, j I did not find 
any cause for a rapid pulse. I took his weight, wliitjh was without 
his coat. 142 pounds. His height was 71V-. inches. I made a special 
examination of his chest. Physical examination of the chest was 
entirely negative. I mean by that. I found no evidence of diseases 
of the chest. The chest was broad, long. flat, and with! good mobility 
throughout. Palpation of the chest revealed nothing abnormal, 
percussion of the chest revealed a slight dullness over! the left apex, 
auscultation was entirely negative. I was unable to! make a diag¬ 
nosis of active tuberculosis, or as far as that is concerned, of any 
disease of the chest because of the absence of physical findings or 
clinical evidence that would justify any diagnosis. Diming the time 
that I have specialized in tuberculosis or diseases of the chest. I have 
examined a good many thousands. That is. over a period of seven 
years at least. During that period my professional work 

184 was devoted to chest examinations. He would not in my 
opinion have been prevented by reason of any findings I had 

made from continuously following a gainful occupation or following 
his pre-war occupation of metallurgist. 

5S972—31-S i 
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Dr. Robert A. Ostroff. a witness in behalf of the defendant, testi¬ 
fied by deposition: I am 35 years of age; my residence is San Fran¬ 
cisco. California: I am a physician and surgeon. From 1920 to 1923 
I was a resident physician of the Nevada State Hospital, Reno. 
Nevada, and (hiring that time I was acting in the capacity of 
neuropsychiatrist for the Veterans’ Bureau at Reno. Nevada. The 
Nevada State Hospital is a hospital for the care of patients suffering 
from nervous and mental diseases. I was at the Nevada State Hos¬ 
pital about three years as resident physician. It is an institution 
for nervous and mental diseases. I have no recollection of whether 
or not I examined during that time one Wessal Stewart, but I have 
consulted my notes, which notes were made personally by me at the 
time of examination. Having refreshed my memory by looking at 
my notes. I state I made an examination of Stewart on January 27. 
1922. At that time he appeared before me for examination and he 
told me Ids name: that he had served in the military service of the 
United States, that he was a sergeant in the 120th Machine Gun 
Battalion, that his pre-war occupation was mineralogist and metal¬ 
lurgist. I gave 1 him a mental and neurological examination. He 
told me at that time that his residence was Tonopah. Nevada; said 
he entered the service May 17. 1917. and was discharged May 27, 
1919. I found that the neurological and mental examinations were 
both negative. From a neurological and mental standpoint I found 
him normal. I did not make a diagnosis; I found no neurosis or 
psychosis. That is a negative diagnosis. The diagnosis was that 
those two systems were normal. From a neurological standpoint, in my 
opinion. Stewart was at that time able to follow continuously a sub¬ 
stantially'gainful occupation. In making this answer 1 consid- 
185 ered his pre-war occupation of mineralogist and metallurgist. 

Dr. George S. Humphrys. a witness in behalf of the defend¬ 
ant. testified by deposition: 1 am a resident of Fort Lyon, Colorado, 
and by profession a physician. I was practicing my profession on June 
6. 1924. at l*. S. Veterans’ hospital, Fort Lyon, Colorado. On that 
•date I examined Wessal Stewart. I looked over the previous re¬ 
ports. I recall the findings of that examination. By previous 
reports I refer to the notes and findings made at the time, of the 
examination. These notes were made by me. They were made by 
me and under my supervision and they were made at the same time 
as the examination. After refreshing my memory from these notes 
I state I examined Stewart on June 6. 1924; Stewart told me he had 
served as sergeant in the 32nd Division, that his pre-war occupation 
was metallurgist; that he was discharged from the service May 27, 
1919. The photograph shown me is the photograph of Wessal 
Stewart. It is a photograph of the Wessal Stewart whom I exam¬ 
ined at Fort Lyon on June 6, 1924. The subjective symptom on this 
examination was gastro-intestinal distress. By subjective symptom 
I mean something the patient complains of himself. This was the 
only complaint that he gave me on June 0. 1924. A general exam¬ 
ination was made for the purpose of assisting me in my special 
examination of Stewart’s chest. With respect to his chest I found 
a well-formed, average type chest, palpation of the chest revealed 
nothing abnormal, percussion of the right lung, a slight diminished 
resonance, 2nd rib and 8th dorsal spine up; left lung, slight dimin- 
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ished resonance 4th rib to 2nd rib and 6th dorsal spine, down. 
Auscultation on the right lung, bronchovesicular breathing, rough 
in type 3rd rib and 5th dorsal spine up, no increased!whispered voice. 
The findings at the time of the examination did inot indicate the 
presence of any active pulmonary tuberculosis nor in all probability 
the presence of any previous tuberculosis infection. By that 
I mean that on my examination I found both of Stewart’s 

186 lungs in a normal, healthy condition. My diagnosis was that 
there was no evidence of active, pulmonary tuberculosis found. 

In my opinion he would not have been prevented from continuously 
following a gainful occupation or following the occupation of 
metallurgist at the time of my examination because jof the condition 
of his lungs. 

Dr. E. L. Crouch, a witness called in behalf of the defendant, 
testified by deposition (tr. 565): I am a physician. 57 years of age; 
residing at Palo Alto. California; was graduated from medical col¬ 
lege in 185)1 and engaged in general practice until 1897. I entered 
State hospital service. Jacksonville. Illinois, in the State Hospital for 
the Insane, and was there for twelve years, and had charge of the 
male receiving wards for five years and female receiving wards for 
seven years; there was an average admission to the i hospital of 600 
patients a year, and under my immediate charge an| average of 350 
patients. After I left the State service I was in ! the Sanitarium 
Xorbury. Jacksonville. Illinois, an institution for ^disordered and 
mental diseases; I then engaged in private practice a!nd enlisted and 
was assigned to active duty in February, 1918. and detailed to Fort 
Riley, Kansas, and assigned to the neuropsychiatric section of the 
training school. I was commissioned a lieutenant! at that time. 
After the war I reentered private practice for a while, then entered 
the Public Health Service and was assigned to Perryyille. Maryland, 
that is an X. P. hospital. That was about the 21st day of February, 
1920. and I remained in the service since then and had charge of the 
X. P. service at Boise, Idaho, ward surgeon at American Lake, 
Washington, and then transferred to Palo Alto, California, last 
October, and am at present neuropsychiatrist in the diagnostic center 
of the hospital since October. I attended clinics ip Philadelphia, 
Chicago, and Baltimore in special work and spent February, 1921, 
in the Neurological Institute, Xew York City. I made a regular 
neuropsychiatric examination of Wessal SteWart. This ex- 

187 amination was made April 11. 1927. The note$ of the exami¬ 
nation were made by me personally. When Stewart presented 

himself for examination he told me his name, and I Inade a note of 
that. He told me he had served in the military forced of the United 
States as sergeant. Co. C. 32nd Division. 120th Machine Gun Bat¬ 
talion. and that he was 31. Xeuropsvchiatric meanis nervous and 
mental in common parlance. He told me at the tiifie of examina¬ 
tion that his pre-war occupation was metallurgist \ that he had 
worked since discharge at metallurgical work and construction engi¬ 
neer. I made a complete neurological examination! and the only 
thing observed was that in making bending exercises. I made a 
neurological examination, testing the cranial nerves, j There was no 
motor or sensory disturbances demonstrated. There yas no special 
sensory disturbances demonstrated; there were no speech defects, the 
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tongue was protruded in the median line, all of which were normal, 
and no abnormal condition was revealed in the cranial nerves. There 
was no motor or sensory disturbances of gait or station: no tremors 
of extended fingers. All reflexes, abdominal, cremasteric, plantar, 
biceps, triceps, patellar, and ankle reacted within normal limits. 
There was no clonus or other pathological reflexes demonstrated. On 
these findings I found that there was no neurological findings demon¬ 
strated. In other words, from a neurological standpoint I found 
Stewart normal. 1 From a neurological standpoint he was capable 
of following any 1 occupation he was otherwise fitted to follow. In 
coming to this cohclusion I took into consideration his former occu¬ 
pation as metallurgist. In my opinion Wessal Stewart was not on 
April 11. 1927. permanently and totally disabled from a neurological 
standpoint. 

Dr. William O. Manion. a witness in behalf of the defendant, testi¬ 
fied (tr. 505) by deposition: I am sixty years of age and reside at 
U. S. Veterans' Hospital Xo. 59. Tacoma. Washington. I am a 
physician. I have been a physician about forty years. I studied 
medicine at the University of Iowa for three years. I studied 

188 six months! at Chicago Polyclinic. I have specialized in tuber¬ 
culosis. I have been engaged in the practice of medicine for 

the Government at U. S. Veterans' Hospital Xo. 04. Camp Kearny, 
and U. S. Veterans’ Hospital Xo. 59. Tacoma. Washington. I have 
been engaged in private practice. I was practicing medicine during 
the period April 4. 1927. to June 20, 1927. in the U. S. Veterans’ 
Hospital 59. Tacoma. Washington, handling general medical cases. 
During that period I examined one Wessal Stewart. This examina¬ 
tion was in the V. S. Veterans’ Hospital Xo. 59. Tacoma. Washing¬ 
ton. I made findings and a diagnosis. I have an independent recol¬ 
lection of what those findings and diagnosis were. I examined the 
heart, lungs, vision, condition of throat, hearing, and reflexes. I 
found no pathology or disease demonstrated. All symptoms purely 
subjective and not demonstrated by objective findings. I found no 
disability of any kind. I formed an opinion as to whether he would 
be able to follow continuously a substantially gainful occupation, and 
have not changed that opinion. My opinion is that tiie man is able 
to perform a gainful occupation continuously if so inclined. 

Dr. Horace J. Whitncre. witness for the defendant, testified by 
deposition (tr. 505) : I am a physician and surgeon graduate of 
medical department of Columbia University, Xew \ork: have prac¬ 
ticed exclusively as a surgeon since 1900. I made a physical exam¬ 
ination. of Wessal Stewart on May 0. 1927. My duty as consulting 
surgeon at Veterans' Hospital Xo. 59 is to receive a patient, together 
with all previous records of physical examination, laboratory, X ray, 
and clinical studies, then examine the patient together with these 
records for the purpose of making a decision as to whether he has 
a surgical condition or not. and the nature of that trouble, and 
finally to make recommendation regarding the treatment of the 
patient. I made such an examination of Wessal Stewart. Tins 
man came to me with a story of complete disability of his spine and 
inability to work: that he walked with a stiff spine and showed 
great difficulty in getting up and down and in handling 

189 himself. My review of the X-rav studies, of the laboratory 
work, and the previous physical examination caused me to 
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have considerable doubt as to the man's total disability. He walked 
in and presented the physical appearance of a man who is com¬ 
pletely disabled. The laboratory studies showed; no evidence of 
serious disease in any part of his body, and particularly in his 
spine; I stripped the man in order to review him carefully and 
tried to arrive at some explanation of the discrepancy between his 
apparent total disability and the findings in his case. I examined 
his spine to find if there was any abnormality ini the markings of 
the spine. I found that lie could not, or would not, go through any 
of the usual gymnastics which we use to determine the mobility 
of his spine. He held his spine rigid and in the position of what 
is called a " poker“ spine, completely rigid spine, maintaining that 
he could not make motion in any direction and that any motion at¬ 
tempted gave him pain. I could find no physical! evidence of dis¬ 
ease in the spine which would justify his complete\loss of function. 
I completed the physical examination of him and found no evidence 
of disease in other parts of his body. The natural conclusion that 
1 would arrive at was that while this man presented the evidence 
of great disability that I could find no physical signs, no evidence 
of any known disease, to account for such disability, and the only 
way in which we can explain that disparity between the physical 
signs and symptoms in this instance was to consider that it was 
a straight case of malingering: that he was pretending to have 
symptoms which he did not have. Such cases of j“ poker” spines 
are usually the result of rheumatoid arthritis, but the records that I 
had showed no evidence of such disease. I found nothing in my 
examination which indicated rheumatoid arthritis, i I found no dis¬ 
abilities that would have precluded him from continuously follow¬ 
ing any substantially gainful occupation, and wasj of the opinion 
at the time that he could follow continuously soi|ne substantially 
gainful occupation. 

190 Dr. William J. Mallory, a witness called ijn behalf of the 
defendant, testified (tr. 566) : I am a regularly graduated and 
practicing physician. I was graduated in 1903 and have been en¬ 
gaged in practice of medicine continuously since that time. I have 
specialized in internal medicine and gastrointestinal diseases. That 
is, the stomach and bowels. I have been specializing since 1910. I 
had about 2*4 years in postgraduate study in Berlin aind London, and 
at the present time I am connected with the Mount;Alto diagnostic 
center of the Veterans’ Bureau. I am consultant j in gastroenter¬ 
ology. As a consultant at the Mt. Alto Hospital I have had oc¬ 
casion to examine Wessal Stewart. This is a port of my examina¬ 
tion and is signed by me; that is mv signature. Fijom it I refresh 
my memory and know I examined Wessal Stewart at the Veterans’ 
Bureau diagnostic center on April 6. 1926. I examined him physi¬ 
cally—that is. his abdomen—and reviewed the laboratory examina¬ 
tions that were made there and saw him and talked to him, and 
asked him questions about his complaint. My examination was 
especially with regard to his digestive system, stomach and bowels, 
and digestive organs. I can’t state exactly how long my examina¬ 
tion took, but it usually takes me about twenty or twenty-five minutes 
with each patient. After talking to Wessal Stewart, having his 
statement he made about his complaint, examining the abdomen 
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and reviewing the laboratory examinations, I came to the conclu¬ 
sion that he had a constipation of a type called spastic; that was 
the only abnormality I found. (Tr. 568.) So far as any disease 
of the digestive tract was concerned. Wessal Stewart was able to 
follow continuously some kind of gainful occupation at the time I 
examined him. 

Dr. Mallory, oh cross-examination, testified: In taking the pa¬ 
tient’s statement, he complained of absence of appetitie, bloating 
up in the pit of his stomach and pain in the lower left side of his 
abdomen, and constipation. This statement I listed before I 
examined him. I accepted his statement as symptoms. (Tr. 

191 569.) My examination was limited solely to examination of 
his stomach and digestive tract, liver, kidneys, etc., and my 

entire testimony is based on my examination of those parts of the 
body, and does not take into consideration anything else. I made 
this examination while employed by the Veterans' Bureau. I don't 
think I could recognize Stewart if I saw him. because the patients 
usually appear partly dressed, and that was approximately four 
years ago. and I see five or six patients a week, year in and year 
out. so I don't think I could recognize the patient if I saw him. 1 
can state for a fact that I actually examined him myself (tr. 570), 
and did not take a part of the examination of some other doctor. 

Miss Thressa Danger, a witness called in behalf of the defendant, 
testified by deposition (tr. 57if) : I am X-ray technician, employed 
in the U. S. Veterans' Hospital Xo. 59. I have been there about 
seven years: I ain over the age of 21; I am the laboratorian out 
there in the X-ray department, and. of course. I am responsible for 
all the activities in the X-ray room, making the pictures, developing 
them, and filing them and seeing that the records go where they 
should. This picture, marked “Defendant's Exhibit Xo. 1” is an 
X-ray picture of the upper cervical region of the spine of Wessal 
Stewart, the plaintiff in this action. This picture was taken by me 
and I know of my own knowledge that it is the X-ray picture of 
Wessal Stewart's cervical spine. Defendant’s Exhibit Xo. 2 is also 
of the upper cervical region of the spine. It is an X-ray film of 
Wessal Stewart. 1 took that picture. Defendant's Exhibit Xo. 3 
is an X-ray picture of Wessal Stewart of the lower part of the 
cervical spine, anterior posterior view. I took that picture. De¬ 
fendant's Exhibit Xo. 4 is a duplicate of the other—this is an X-ray 
film of Wessal Stewart, of the lower cervical region of the spine. 
I took this picture. I know of my own knowledge that this picture 
is a picture of the cervical spine of Wessal Stewart. Defendant’s 
Exhibit Xo. 5 is also an X-ray picture of the same region— 

192 lower cervical spine, which I had taken of Wessal Stewart. I 
took the picture. Defendant's Exhibit Xo. 6 is an X-ray 

picture of Wessal Stewart, lateral view of the cervical spine, which 
was taken by me. Defendant’s Exhibit Xo. 7 is an X ray of Wessal 
Stewart, the lumbar region of the spine. I took that picture. De¬ 
fendant’s Exhibit Xo. 8 is also an X ray of Wessal Stewart, of the 
lumbar region of the spine which I took. Referring to that picture 
I took it on May 31. 1927. I took the pictures, Exhibits 1, 2, 3, 
and 4 on April 6. 1927: Exhibit 5 I took on May 31. 1927; Exhibit 6 
was taken on April 6, 1927, and Exhibit 7 was taken on May 31, 
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1927. Defendant’s Exhibit No. 9 is an X-ray picture of Wessal 
Stewart of the dorsal region. This was taken by line on June 11, 
1927. Defendant’s Exhibit No. 10 is also an X ray df Wessal Stew¬ 
art’s dorsal spine, taken by me on June 11, 1927. defendant’s Ex¬ 
hibit No. 11 is a lateral view of the dorsal spine of AjVessal Stewart, 
taken by me on June 11, 1927. Defendant’s Exhibit No. 12 is an 
X ray of the lower lumbar and sacral region of Wessal Stewart 
taken by me on April 0, 1927. Defendant’s Exhibit] No. 13 is also 
an X ray of Wessal Stewart of the lumbar sacral region of the 
spine, taken by me on April 6. 1927. Defendant’s Exhibit No. 14 
is an X ray of the lateral view of the lumbar and sjacral region of 
Wessal Stewart, taken on May 31. 1927. by me. Defendant's Ex¬ 
hibit No. 15 is an X ray of the lower cervical and ijipper dorsal of 
Wessal Stewart, taken by me on May 31. 1927. Defendant’s Exhibit 
No. 1(3 is an X-ray film of Wessal Stewart, lateral view of the 
cervical spine, taken by me on May 31. 1927. Defendant's Exhibit 
No. 17 is a lateral view of the lower dorsal of Wessal! Stewart, taken 
bv me on May 31. 1927. Defendant's Exhibit No. 18 is an X ray 
of Wessal Stewart’s dorsal spine, taken by me on May 31. 1927. De¬ 
fendant’s Exhibit No. 19 is also an X ray of Wdssal Stewart’s 
dorsal spine, taken by me on May 31. 1927. Defendant’s Exhibits 
numbered 1 to 19. inclusive, are X-ray films of WesSal Stewart, all 
taken by me. 

Thereupon the X-ray pictures marked " Defendant'* Exhibits Nos. 
1 to 19."’ inclusive, except No. 8. were received in evidence, as defend¬ 
ant's Exhibit No. 17. The conditions shown by these exhibits is 
set forth in the testimony of Dr. C. R. Fishel and Dr. Yelear Leroy 
Mo inhart. 

193 Harold McDonald Iirittian. a witness called in behalf of the 
defendant, testified (tr. 573) : I am an X-ray technician at Mt. 
Alto Hospital. I have held that position where T have been em¬ 
ployed in that capacity for seven years. I have iakfn X-ray films 
of Wessal Stewart. I can't give the exact date, but they are on the 
films. I took them at Mt. Alto and I have the films! here with me. 
After referring to the films—this chest film was take)) on February 
4. 1926: taken by me. ( Tr. 574.) These films—thatjis. the gastro¬ 
intestinal tract—were taken on February 17. 192(3all taken by 
myself. These films, what we call the bones and join]:.-—that is. the 
spine—were taken February 26. 1926. I can't see the date on this 
one [indicating], 1926 some time. The date is marked out. That 
is also of the spine. These films of the spine were taken in April 23, 
1926. 1 identified the films from the record I keep ill a book at the 

hospital. When I take an X-ray picture I put the patiient's number; 
also either right or left: that is to identify either the right or left 
side, they are taken on. This is put on the picture before it is taken 
and the number is put on the film before we take! the exposure. 
A record is kept of that number (tr. 575) in a patientls record book; 
patient’s number and his name. After comparing tl)e record book 
with these plates to identify those films which I have here in my 
possession I state they are the films of Wessal Stewart. That is all 
the X-ray films which I found at Mt. Alto relating to Wessal Stew¬ 
art. including this one which is of the gall bladder, taken April 9, 
1926. ' ' | 
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Mr. Brittian. on cross-examination, testified: I actually took these 
films myself. I did not write my name on them nor did I write 
anythin" else. I remember Wessal Stewart well enough to remem¬ 
ber I took the films of him. (Tr. 570.) I know that these are those 
films, because they correspond with the number in the book at the 
hospital and all our records. I am sure they are not the 

194 films of any one else because if you look on Wessal Stewart’s 
folder you will find the same numbers on that. There is noth¬ 
in" on this film that I personally put there. There is no way to 
make sure that the film that is in the envelope is in the film I put 
there mvself. These films are kept in the file room. The door is 
locked, only the personnel of the X ray is allowed to go in there. 
(Tr. 577.) 

Thereupon the X-ray films of Wessal Stewart produced by the 
witness were admitted in evidence as Exhibits 18-a to 1*-", inclu¬ 
sive. The conditions shown by these X rays are set. forth in the 
testimony of I)r. Yalear Leroy Meinluirt. post. 

Dr. C. R. Fishel. a witness called in behalf of the defendant, 
testified by deposition: I am a Roentgenologist, residing in Tacoma, 
Washington. I am a graduate of the medical department of Ohio 
State College. I have practiced general medicine for ten years 
and have done exclusive X-ray work for twelve years. At present 
I am Roentgenologist for the Veterans Hospitals No. 59 and Xo. 94. 
1 was so employed in the year 1927. X-ray film, defendants Exhi¬ 
bit Xo. 1. is an X ray of the atlas and axis, which is apparently 
normal. X-ray film/defendant's Exhibit Xo. 2. is the opposite 
film of a stereoscopic pair of which Xo. 1 is the first. It shows no 
Roentgen evidence of any abnormal condition or injury. X-ray 
film, defendants Exhibit Xo. 3. is an anterior posterior view of 
the cervical spine from the third to seventh, inclusive. It shows 
no Roentgen evidence of any pathology or abnormality. By “no 
pathology" I liiean no disease or injury. X-ray film, defendant's 
Exhibit Xo. 4. is also the stereoscopic mate to Xo. 3. There is 
no evidence of pathology in this picture. X-ray film, defendant’s 
Exhibit Xo. 5. is an anterior posterior view of the. lower cervical 
and upper dorsal spine. It shows no evidence of injury or pathol¬ 
ogy. X-ray film, defendant's Exhibit Xo. G. is a lateral view of 
the cervical spine, first to seventh inclusive, and is apparently nor¬ 
mal. X-ray film, defendant's Exhibit Xo. 7. is an anterior posterior 
view of the lumbar spine and sacrum and shows no evidence of any 
injury or pathology. X-ray film, defendant’s Exhibit No. 8. is 
the other half of the stereoscopic pair of which Xo. 7 is the 

195 mate, and shows no evidence of injury or pathology. X-ray 
film, defendant's Exhibit Xo. 9. is an anterior posterior view 

of the complete dorsal spine. It shows slight roughening of the 
superior and inferior surface of the body. It shows a very slight 
roughening of the superior and inferior surface of the body of the 
eighth to eleventh, inclusive. There is no evidence of any injury. 
The roughening is probably the result of a low-grade arthritis. 
X-rav film, defendant’s Exhibit Xo. 10, is an anterior posterior view 
of the complete dorsal spine, which together with Exhibit No. 9 
forms a stereoscopic pair. This gives the same Roentgen findings 
as reported on Exhibit Xo. 9. X-ray film, defendant’s Exhibit No. 
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11, is a lateral view of the mid and lower dorsal spine. It shows 
a very slight roughening of the bodies in the region! of the eighth, 
ninth, and tenth. X-ray film, defendant’s Exhibit j Xo. 12, is an 
anterior posterior view of the lumbar spine and pelvis, which is 
apparently normal. X-ray film, defendant’s Exhibit Xo. 13, is an 
anterior posterior view of the lumbar spine and pelvis, which with 
No. 12 forms a stereoscopic pair. X-ray film, defendant’s Exhibit 
No. 14, is a lateral view of the lumbar spine. It shows no Roentgen 
evidence or pathology. X-ray film, defendant’s Exhibit No. 15, 
is the lower cervical and upper dorsal spine. It shoe's no Roentgen 
evidence of injury or pathology. X-ray film, defendant’s Exhibit 
No. 10, is the lateral view of the cervical spine, first| to seventh, in¬ 
clusive. It is apparently normal. X-ray film, defendant’s Exhibit 
No. 17, is a lateral view of the lower dorsal and upper lumbar spine. 
It shows a roughening in the region of the eighth, ninth, and tenth. 
X-ray film, Exhibit No. 18. is an anterior posterior view of the 
complete dorsal spine. It shows roughening in the superior and 
inferior surface of the bodies of the eighth, ninth, and tenth. 
X-ray film, defendant's Exhibit No. 10. is an anterior- posterior view 
of the complete dorsal spine, which with Exhibit No. 18 forms a 
stereoscopic pair. A person with a spine such as is shown by 
Exhibits 1 to 10 could work in any gainful occupation. The 
106 condition as revealed by the X-ray pictures, defendant’s 
Exhibits 1 to 10, inclusive, would not prevent any person 
from following continuously any substantial gainful occupation. 
I find no Roentgen evidence present in the entire sjtine that would 
cause such disability as to prevent Wessal Stewart from perform¬ 
ing any gainful occupation. It is my opinion tbit at the time 
these X-ray pictures, defendant’s Exhibits 1 to 10, were taken the 
plaintiff could have followed continuously some substantially gainful 
occupation. 

I)r. M. Ii. Walker, a witness called on behalf of j the defendant, 
testified by deposition (tr. 570): I have no independent recollection 
of having examined one Wessal Stewart, but by consulting my notes 
I have refreshed my memory. I examined him January 28, 1022. 
The notes from which I refresh my memory were made by myself. 
They were made at the time of the examination. I made simply the 
examination sufficient for carrying out the work of taking the plates 
under the Roentgenogram of the chest. At the time he appeared for 
examination he told me his name. I operated the apparatus taking 
the X-ray pictures of Stewart. I developed and read the film. I 
made the following findings on reading the film: 

Heart: Somewhat enlarged and displaced left. 

Lungs: Excursion of diaphragm normal; left apex hazy; right 
apex more dense than left; right upper lobe cloudy: hilar and 
bronchial glands thickened: peribronchial infiltration marked on 
right extending to base: numerous small rarefied ajreas along the 
large bronchis; appearance of rather old inflammatory condition, 
probably tubercular. 

These findings indicated an arrested condition in the lungs. By 
arrested I mean the process of subsiding—the inflammatory condi¬ 
tion was subsiding, and healing was taking place. On the findings 
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which I made Wessal Stewart was capable of certain lines of 
107 employment. At the time I considered him able to support 
himself at somethin" if his intelligence or training would 
permit. As far as his physical condition was concerned he was still 
able to do some sort of work—some sort of employment. I would 
not say that he was totally disabled at that time. 

Fred A. Carlson, a witness called in behalf of the defendant, testi¬ 
fied (tr. 570) : Mv occupation is shorthand reporter. I took the 
testimony in the trial of Wessal Stewart v. the United States in 
January, 1020. I have a copy of my notes made at the former trial 
(tr. 580). My notes show that Wessal Stewart testified in part— 

“ I was there just a short time, and I was outside checker on some 
of the plants, that is. I was running the transit." 

Mr. Stewart also testified at the former trial: 

•' I entered the Ft. Lyon Hospital on April the 12th. 1028. and I 
was hold for observation for tuberculosis. I remained in the U. S. 
Veterans' Hospital for two years and three (tr. 582) months." 

Our records on page 158 show that Wessal Stewart was asked the 
following question: 

" I show you another paper which I will ask to be marked ■ De¬ 
fense Xo. :2.' and ask you. sir. whether or not on the last page of 
that that is your signature? " 
and he answered. 

” That is my signature." 
and the ncxi question was— 

" Wessal Stewart " 
and his answer was— 

" Yes." 

198 My record shows on page 460 that Mr. Stewart, in reply to 
the question: "Well, now just what happened?" answered 
"We come into 1 this place and stripped off our shirt and went 
around, and he asked us—and I believe he said. 'Are you all right, 
boys?' or something like that" Pardon me—"Arc you boys all 
right ? ". "'Are you boys all right? * or something like that, in just 
a nice way. and we just marched around the ring and marched right 
out again, dressed in the ward, and went out." 

Thereupon the attorney for the defendant informed the court that 
it had been stipulated by counsel that in the previous trial of this 
cause Wessal Stewart was asked the following questions and made 
the following answers: 

"Well, after the injury you continued to carry on? " 

"A. I continued to carry my messages" (tr. 585). "I crossed the 
opening and found it was an artillery laid on the surface by the 
133rd Ohio Artillery. I believe it was, that had just moved in. I 
moved on across and delivered my message and returned to the post 
headquarters." 

Also : 

‘"Were you called before any medical officer? " 
and the answer is— 

“I was called up one morning, and Dr. Benjamin K. Black, if I 
remember it rightly, was on that board. I was also, that is, at Camp 
Kearney. California-” 

" Q. Just what happened with reference to that? " 
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“ A. He asked me how I was feeling and I said I was fit, and that 
is all there was to it.” 

Bert C. Farrar, a witness called in behalf of the defendant, testi¬ 
fied by deposition (tr. 586). I live in the city of j Washington, 
District of Columbia, and am examiner of questioned documents for 
the Treasury Department. It is a new position just created, but I 
have been doing work along that line for the past fifteen years 

199 for the department. I have specialized in handwriting, the 
study of handwriting and allied subjects has ^een my life 

work. I have prepared myself by the study of all available text¬ 
books on handwriting, typewriting, and allied subjects!; and also by 
daily practical contact with matters involving questioned documents, 
handwriting, typewriting, and so forth. My work has covered a 
period of over thirty years. I might say that I have qualified as an 
examiner of questioned documents before some forty or fifty United 
States and State courts throughout the country. I (couldn’t give 
you even an approximate figure of the number of questioned docu¬ 
ments I have examined for the Treasury Department. j I am in the 
Office of the Treasurer of the United States and questioned writings 
come there daily, as a matter of routine, and I personally examine 
on an average of some fifteen or twenty questioned writing's per day. 
Some do not require very deep study, as there is little Involved; and 
others require a great deal of time. But study and determination 
of handwriting is a matter of daily routine: it is my daily work. I 
also handle matters involving questioned documents for every depart¬ 
ment of the Government, as my time allows. This work runs back 
over thirty years. I have been in the Government \service since 
1S8S. I have previously examined certain documents you hand me, 
defendant's Exhibit Xo. 5. being an application for compensation 
dated January 61. 1922: a document marked "Exhibit B.” being a 
report of physical examination of K. W. Stewart, dated January 17, 
1926. I have previously seen the documents you hand me and 
marked " Defendant's Exhibit 1.” being a report of physical exami¬ 
nation of Wessal Stewart, dated May 26. 1919: defendant's Exhibit 
2. being an application for $5,000 war-risk insurance, signed by 
Wessal Stewart, dated January 80. 1918: defendant's Exhibit Xo. 8 
being twenty-six checks issued by the Tonopah-Belmjont Develop¬ 
ment Company to Wessal Stewart between the dates <j)f June 30tli, 
1921, and July 13th. 1922: defendant's Exhibit Xo. 4 being six checks 
issued by the United Verde Copper Company to II. Wj. Stewart be¬ 
tween the dates of January 31. 1923. and March 31. 1923: defendant’s 
Exhibit Xo. 6. being a photostat of a certificate! of discharge 

200 from the Army issued to Wessal Stewart under date of May 
27. 1919: defendant's Exhibit Xo. 7. being a letter dated July 

28. 1923. and signed by Wessal Stewart. I have compared the signa¬ 
tures on defendant’s Exhibit Xo. 5 and defendant’s Exhibit B. which 
is the report of medical examination dated January 17. 1923. with 
the signatures of Wessal Stewart as they appear upoh defendant’s 
Exhibit 1. defendant’s Exhibit 2. defendant’s Exhibit defendant’s 
Exhibit 4. defendant’s Exhibit 6. and defendant’s Exhibit 7. It is 
my opinion that all the signatures on those documents are in the 
handwriting of the same person. I arrived at that opinion for the 
following reasons: I first examined the standard or adjmitted signa- 
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tures, and the questioned signatures separately, and then brought 
them together for comparison. My examination of the standard or 
admitted writing showed a tremendous variation in form of writing 
caused mainly by an alternate use of the hand and fingers, and the 
muscular fuli-arm movement. These variations are more apparent 
than real. After comparing the two writings I found them the same 
in writing speed, in design, in relative height of letters, in compara¬ 
tive slant, and in unconscious writing movement. I could find in 
the questioned signatures nothing that would suggest a temporary 
acquisition of the habits of Wessal Stewart by another person. The 
apparent difference between the signatures on Exhibit B and de¬ 
fendant's Exhibit 2 are found to be normal variations as revealed in 
the standard of admitted writing, especially the plain style of writ¬ 
ing found in the endorsement of the checks drawn by the Tonopah- 
Belmont Development Company in defendant’s Exhibit 3 as com¬ 
pared with the signature on defendant’s Exhibit 5. and the flourish¬ 
ing style of signature found in the endorsement of checks drawn by 
the United Verde Copper Company, defendant’s Exhibit 4. as com¬ 
pared with the signatures on Exhibit B. In speaking of the signa¬ 
tures upon the medical examiner’s certificate marked “ Ex- 
201 hibit B." I refer to the lower two: the two signatures appear¬ 
ing lower down, as being the signatures which compare with 
the signatures on the other exhibits and checks in evidence. 

Mr. Farrar, on cross-examination, testified: I find that the two 
endorsements just described as compared with the signature on 
defendant's Exhibit 5 are similar in the following respects: Com¬ 
paratively the same speed of writing is used: both are executed with 
the finger movement: the “ t's '* are crossed with the weight of the 
stroke on the right: the relative height of the letters is the same. 
In other words, the capital “ S " rises far above the other capitals, 
and above the ” t‘s.“ The line quality is the same. The blunt ending 
or terminal of the ” t " is the same. Those are some of the similarities 
which I note offhand in those particular endorsements as compared 
with the questioned signature. The writing speed is indicated by the 
quality of the lines. The speed of writing is the speed at which the 
pen passes over the paper to make the stroke, and that is indicated 
by the cleanness of the edge of the strokes. It is very difficult to 
imitate successfully the writing of another person, especially when 
the imitation is done at speed. These signatures are all free-hand 
signatures, and show no sign of a hesitating, copying movement. 
The “ W " which appears in defendant’s Exhibit 4 appears to be the 
same as the " W " appearing on defendant’s Exhibit ">: in the matter 
of design there is no similarity. It does agree, however, in the 
quality of lines and writing speed, in pen position, and in relative 
height as compared with the capital “ S ” following, but if I had 
merely this letter for comparison with the questioned signature I 
could not give an opinion as to common identity. In other words, 
my opinion was not based upon any single letter, but upon a large 
field of writing for comparison. There is a particular nomenclature 
for the type of handwriting as it appears in the first word of the 
signature on defendant's Exhibits 0, 1, and 2. This decorative or 
flourishing style of scrollwork, as you might call it, belongs to no 
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school of handwriting. It is sometimes taught for engrossing 

202 or decorative purposes. I am referring now io defendant’s 
Exhibits 2 and G. The signature on defendant's Exhibit 1 

can hardly be said to belong to that class of writing. The signatures 
on Exhibits 2 and G are made with what might be callejd the full-arm 
movement as distinguished from the muscular movement as taught in 
schools. I have not been in the Government servietf continuously 
since 188S. I was in the war with Spain. That was ijn Government 
service also. With the exception of a very short period I have been 
in the Government service since 1888, and am now in the Government 
service. I not only appear in Government cases, but also in private 
cases. In fact, I have quite an extensive practice in the matter of 
questioned documents in the way of wills and contracts.! I have testi¬ 
fied for the plaintiff where the Government was the jdefendant. I 
have testified against the Government in the District Supreme Court. 
The jury brought in a verdict of not guilty. That was a criminal 
case. I have never testified for a plaintiff where the Government 
was the defendant. I find the same design of " W " in the endorse¬ 
ment of practically all of the checks in defendant's Exhibit No. 3. 
Attention is especially called to the rolling movement cif the pen, and 
the loop in the center of the letter joining the two barrels, as found 
in the endorsement on Check No. 4304. The openinlg and closing 
strokes pinch in towards the center in nearly every instance. 

The objection of counsel for the plaintiff having beien withdrawn 
after signature of plaintiff had been proven by witness Farrar, supra, 
there was received in evidence, the certificate of Dr. L. E. Walsh, 
medical examiner of the United Verde Copper Company, bearing the 
signature of " H. W. Stewart " dated January 17. 1023. and marked 
“ Defendant's Exhibit No. 10." The defendant's Exhibit No. 10 
shows the following: 

MEDICAL EXAM I nek's CERTIFICATE 

-Tan. 17, 1023. 

Name. R. W. Stewart: married or single, single: height. 6': age, 
27; weight. 165: What serious sickness have you ever jluid t Gassed 
during war. | 

Physical marks of identification: Small flesh scar \ on bridge of 
nose near forehead. 

203 Syphilis, no: fits, no: ulcers, no: rupture, no: fight eyesight, 
20/20; left eyesight. 20/20; ears, right, no; left], no; any evi¬ 
dence of old injury or cataract if No. Explain. (Check.) 

Any evidence of former injury or operation to head.ino; arms, no; 
chest, no; abdomen, no: legs, no: spine, no; glands, no j blood vessels, 
no. 

If yes to any of the above questions, explain fully oh the diagram 
on the back of this card. 

Heart, neg.: note any irregularities, no: rhythm. no:j murmurs, no. 

Curvature of spine, neg. _ j 

Lungs: Explain any irregularities: History of being gassed, but 
shows nothing now. 

Hernia, any evidence of: Right side, neg.; left side* neg.; varico¬ 
cele, neg.; varicose ulcers, neg. 
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Urine: Color—Spec, gravity.-; albumen,-; sugar-. 

I hereby recommend employment of applicant. 

L. E. W alsh (Signed), _ 

Medical Examiner. 

Subsequent history: 

******* 

(Waiver of privilege preventing physician from examining and 
testifying, and waiver of claim for any then existing physical defects 
or ailments.) 

State of Arizona, 

County of Yavapai , 

R. W. Stewart, being duly sworn, says that he lias made applica¬ 
tion for work to the United Verde Copper Company and that he is 
the person named in the foregoing medical examiner's certificate; 
that he has read the foregoing medical examination as completed; 
(or if he can not read) that all the matters in the foregoing examina¬ 
tion and in the application for work which he previously executed and 
filed with the United Verde Copper Company, have been fully ex¬ 
plained to him; that the statements made and contained herein of his 
past and present physical condition are true; that he acknowledges 
he executed the same freely and voluntarily and without fear or 
compulsion, and for the purpose and consideration therein expressed. 

. R. W. Stewart. 

204 Subscribed and sworn to before me this 17th dav of January, 
1923. 

Jos. J. Lennox. 

Notary Public . Yavapai County. Arizona. 

Mv commission expires Mav 23. 1926. 

R. W. Stewart, 

Applleant' 1 s Signature. 

Dr. L. E. Walsh, a witness called in behalf of the defendant, 
testified by deposition: I am the company physician of the 

205 United Verde Copper Company, and have been such physician 
since 1916. I was the company physician examining employ¬ 
ees on January 17. 1923. I have not specialized in any branch of my 
profession. I had occasion to examine R. Wessal Stewart; I exam¬ 
ined him for employment by the United Verde Copper Company on 
January 17, 1923. The examination of employees is a prerequisite to 
their employment. They must necessarily pass the examinations. 
My signature appears on that card. I recall having made the exami¬ 
nation personally, because that is my. handwriting on the card. I 
identify the signature, and this handwriting is all mine. I do not 
recall that fellow. The only way I can state what my findings were 
is by referring to the card. My findings were negative. My findings 
being negative. I passed the man for employment. He was actually 
employed. I can say he went to work. This examination included 
the heart, lungs, and body generally. Using the definition of perma¬ 
nent and total disability to mean any impairment of mind or body 
which would render it impossible for the disabled person to follow 
continuously ally substantially gainful occupation under such cir¬ 
cumstances as to render it reasonably certain that at the time it would 
continue throughout life, the man was not permanently and totally 
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disabled prior to January 17, 1923, the date of my examination. To 
my knowledge the United Verde Copper Company would not employ 
a man permanently and totally disabled if they khew it. I will 
tender this card to the notary for the purpose of identification and to 
be incorporated in this deposition. 

R. K. Duffey, a witness called in behalf of the defendant, testified 
by deposition (tr. 587) : I am chief clerk, United j Verde Copper 
Company, Clarkdale, Arizona, and was chief clerk ojf that company 
on January 1, 1923, at the time. As chief clerk of tlfe United Verde 
Copper Company, Clarkdale, Arizona. I have kepi charge of all 
accounting, including timekeeping, etc. We keep pay records 
200 and pay rolls; I also keep checks issued against:the pay roll. I 
find a record of R. Wessal Stewart, it shows that Wessai 
Stewart was employed by this company on January ljT. 1923. and left 
the service on February 3, 1923. He was reempioyed on February 
13, 1923. and left the service on April 12, 1923, resigning both times. 
During his first employment he was working in the! sample mill as 
a screen sampler. During his second period of employment he had 
the position of shift boss in the sample mill. I have checks issued to 
Mr. Stewart and showing the payment for his services. The first 
check is No. F-58580, dated January 31. 1923, drawn in favor of 
R. W. Stewart, for $77.70, covering services for period January 17th 
to 31st, inclusive. That check bears Mr. Stewart’s endorsement. 
The next check is No. F-62553, dated February 28, 11923, drawn in 
favor of R. W. Stewart, for $54.24, covering services for period 
February 15. 1923. to 2Sth. inclusive. The next check is time check 
No. 8426. dated February 3, 1923. drawn in favor ofjR. W. Stewart 
for $10.46. covering services for the period February 1st to 3rd, in¬ 
clusive, 1923. The next check, No. F-60467. dated February 15, 1923, 
drawn in favor of R. W. Stewart, for $13.24, covering services for 
period February 13th to 15th, 1923. The next check is No. F-64481, 
dated March 15. 1923, drawn in favor of R. W. Stewart, for $77.70, 
covering services for the period March 1st to 15th. 1923. The next is 
check No. F-66553, dated March 31. 1923, drawn in favor of R. W. 
Stewart, for $91.00, covering services for the period:March 16th to 
31st. 1923. The next check is time check No. 8569, (jlated April 12, 
1923, drawn in favor of R. W. Stewart, for $62.50, covering services 
for the period March 1st to 12th, 1923. The total amount of money 
earned by R. Wessal Stewart for his services is $460.29. This rep¬ 
resents earnings of Mr. Stewart without hospital or other deductions. 
This group of checks shows that they were paid and cancelled and 
charged against the copper company’s account. I have before me Mr. 
Stewart’s signature, witnessed by a notary public at the time of his 
employment. In my opinion the endorsements on the checks 
207 correspond with the original signature witnessed by a notary. 

The United Verde Copper Company requires j a physical ex¬ 
amination of all employees before putting them to jwork. Such a 
physical examination was conducted in the case of R. Wessal Stewart 
prior to his employment. The examination was made by Dr. L. E. 
Walsh. On the examination made. Mr. Stewart was employed by 
the company. I know whether or not the company; would employ 
men permanently and totally disabled. They would |not do it now. 
I will hand to the notary for incorporation in this: deposition the 
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checks showing payment for the purpose of identification. The 
services for which this man received remuneration were actually per¬ 
formed. The United Verde Copper Company does not employ any 
men who do not perform a day’s work. 

Dr. Delos A. Turner, a witness called in behalf of the defendant, 
testified by deposition: I am a surgeon, medical officer in the U. S. 
Veterans’ Bureau. 1 was practicing my profession on January 28. 
1922. and on that date I examined Wessal Stewart. I do not recall 
the findings and results of that examination, but I have consulted my 
notes. These notes were made by me on the date of the physical 
examination; that is to say. when I examined Wessal Stewart I per¬ 
sonally made the notes of my findings. He told me that he had 
served in the military forces of the United States: that his rank was 
sergeant in the 120th Machine Gun Battalion, 32nd Division. He 
said at the time of the examination he was living at Tonopah, Nevada; 
said his age was 2(5 years: that he enlisted May 17. 1917, and that he 
was discharged May 27. 1919. He said before entering military 
service his occupation was that of millman. From the photograph 
you show me 1 identify it as that of Wessal Stewart, the man I 
examined on January 22. 1922. This examination was made in the 
office of the subdistrict medical officer of Reno subdistrict office, U. S. 

Veterans' Bureau. Baroni Building, 29 Front Street. Reno, 
208 Nevada. Wessal Stewart complained of sore, painful throat, 
pain in left chest, indigestion, loss of weight. These were the 
subjective symptoms of which he complained. By subjective symp¬ 
toms I mean those symptoms that are manifest to him only, to the 
patient only, and not manifest to me. I made a general examination, 
including his teeth, skin, extremities, reflex, genitalia, abdomen: and 
conducted a special examination of his lungs, all of which were nega¬ 
tive except the chest. On inspection I found that the chest was flat, 
the apices were retracted: on percussion I found the condition gen¬ 
erally cl till: on auscultation I found a few crepitant rales over the 
anterior surface and in the subclavicular fossa*. Retracted apices 
means that there is shrinkage of the lung tissue in this area, not full 
anj rounded as 1 normal. By tapping with the finger or pleximeter 
over different parts of the chest, there may be different notes of reso¬ 
nance—dull in this case. Fibrosis means healing or healed process. 
V hen I said that I found a few crepitant rales I mean the examina¬ 
tion through the stethoscope indicates in the verv fine arroale of the 


lung a very minute quantity of fluid, producing fine rales on respira¬ 
tion or coughing. I made a diagnosis of possible pneumoconiasis. 
This is considered as an occupational disease and acquired by men 
working in quartz mills and quartz mines in which they inhaie into 
their lungs a salicious dust producing inflammation and depositing 
quantities of dust, causing a fibrosis of the lungs. I have engaged in 
the practice of medicine in Nevada for more than twenty years. 
Htiruig my practice and experience in Nevada I had occasion to 
examine miners and mill men suffering from pneumoconiosis. Dur- 
the last twenty years I have examined. 1 should judge, three 
thousand men sJulfering from pneumoconiosis. In my opinion of the 
fadings made by me of the examination of Stewart on January 28, 
T 22. he v.->> not. ’■/ reason of hi.s physical condition, prevented from 
fallowing cont iniously and consistently a gainful occupation. In 
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making that statement I have considered his pre-war occupation of 
millman. In my opinion Stewart was not. on January 28. 1922, nor 
prior thereto totally and permanently disabled!. 

209 Dr. .Julius Harold Hurst, a witness called on behalf of the 
defendant, testified (tr. 590) : I am a regularly graduated 

and practicing physician in the employ of the United States Veter¬ 
ans' Bureau and was so employed in June. 1920. Atlthat time I was 
chairman of the appeal group in central-office ! cases. Wessal 
Stewart appeared personally before the board June;29, 1920. Dur¬ 
ing a hearing before the board I asked Mr. Stewart “What hit 
you and he replied "I am not sure whether it was shrapnel, or a 
horse, or a tree, or what it was." (Tr. 591.) 

I)r. Sterling Bockoven, a witness called on behalf ojf the defendant, 
testified: I am a regularly graduated and practicing physician and 
have engaged in the practice of medicine since 192k jl am connected 
with the Veterans' Bureau, stationed at Mr. Alto Hospital, Wash¬ 
ington. I). C. I have been there about five years. While there I have 
had occasion to examine Wessa! Stewart. I exaniined him with 
Dr. Baer on one occasion: that was on March 15, li>20. It was an 
orthopedic examination, an examination of the bones and joints. 
(Tr. 59k.) The orthopedic examination that I made was an exam¬ 
ination of the bones and joints. I examined the spine, the shoulders, 
the elbows, the wrists, the metacarpal bones, the metacarpophalangeal 
joints and the interphalangeal joints, the sacro-ilia<\ the hips, the 
knees, the ankles, and the metatarsal and the metatarsophalangeal 
and the intertarsal bones of the feet. I found Mr. Stewart's bones 
and joints to be in very good condition. I will put it this way; all 
those joints that I enumerated before were found to be within normal 
limits, with this one exception: There is a congenital malformation 
of the axis; there is a congenital malformation of th<j“ fifth vertebra. 
That is the fifth cervical. (Tr. 590.) In my opinion the plaintiff, 
V essai Stewart, was able to work so far as the condition of his 
bones and joints were concerned at the time of mjv examination, 
and was able to work continuously at some substantially 

210 gainful type of occupation. Wessal Stewart was in the ward 
which I had charge of at the time from March 20. 1920. on 

through to the date of his discharge, which was Augjist 11. 1920. I 
saw him during that period., with few executions, every day. Of 
course, there are times when the patients are not there jat ward rounds 
in the morning and the doctor does not haw a chance to see him: but 
with very few exceptions. I saw him every day. (Tr. 599.) During 
that period of time a record was kept of Mr. Stewart's temperature 
and his physical condition. It is* hard to say whether Wessal 
Stewart had any abnormal temperature during his jperiod of hos¬ 
pitalization from March to August. 1920. It is hard to sav what 
the normal temperature is. (Tr. 001.) It is hard, toj sav: we draw 
a line and say that that is the normal temperature. (j)nce in a while 
a perfectly normal person will go a little above tliajt line, and no 
reason can be found for it at ail. So. generally speaking. I can 
say his temperature was within normal limits throughout his stay 
in the hospital. It was never high: it never went above 37.3 centi¬ 
grade. which would correspond with 99.2 fahrenheit. (Tr. 001.) 

5S972—31-9 | 
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I have the original records at Mt. Alto pertaining to the case of 
Wessal Stewart. These records were made in the regular course 
of business. (Tr. 002.) (Thereupon the records of Mt. Alto Hos¬ 
pital pertaining to Wessal Stewart were received in evidence. It 
is stipulated that the substance of defendant's Exhibit 20 is con¬ 
tained in defendant's Exhibit 0 and the testimony of Dr. Ilockoven.) 
The records show that on April 20. 1020. I found a temperature of 
99.1. There was another occasion on which his temperature was 
99.2 or abnormal. That was February 5, 1020. Except for those 
two occasions Wessal Stewart's temperature was within normal 
limits. (Tr. 000.) The range or degree of temperature regarded 
as normal so far as my opinion is concerned, a man can go up to 
99.5 occasionally with no pathology to account for it. 1 do not 
think I would want to go below 97. I would say 90.5. I would not 
want to go below that very often. As a rule approximately 98.0 is 
regarded as normal temperature. During this period of hos- 

211 pitalization he had a cold, on one occasion: that was on the 
occasion of the eye. ear. nose, and throat examination of 

February 2. 1920. I did not note any abnormal conditions in the 
plaintiff during the time he was on my ward except that he com¬ 
plained of constipation a (tr. 004) few times and a few of those 
minor tilings. He complained of bleeding from his throat on the 
20th of March. That was the only complaint I can find of bleeding 
from his throat. He made that complaint to me. I examined his 
throat at that time but found no blood coming from it. While 
Wessal Stewart was stationed in my ward at Mt. Alto I never 
found him bleeding from the mouth or throat. In connection with 
this hospitalization his sputum was examined. (Tr. 005.) During 
the period from March to August. 1920, the hospital regulations and 
rules at Mt. Alto required the making of any records of any blood 
coming from the mouth or throat of patients. (Tr. 000.) After 
examining the records at Mt. Alto there is no notation indicated 
that a record was kept of blood coming from the mouth or throat of 
Wessal Stewart at any time during the period from February to 
August. 1920. At the time when Mr. Stewart cohiplained to me of 
bleeding from the throat he thought it was coming from his throat. 
It was a little before this that Dr. Baer examined him and he had 
twisted his neck around in several different directions, and the 
patient thought that he was a little rough, and he thought that 
the bleeding was caused by that examination. Mr. Stewart said he 
was subject to nosebleed. (Tr. 007.) He did not state with reference 
to the causes of it. usually after rhinitis, or cold in his head, he 
would be more apt to have nosebleed. I believe that was it. While 
Stewart was a patient at Mt. Alto he was up and about all the time. 
Fie received treatment, what you might call treatment other than 
just a palliative treatment in the form of a little cough medicine 
once in a while, or a laxative; a little liniment once in a while; just 
palliative for different things that anyone would have. As shown 
by the records, the result of the sputum examinations 

212 that were made of Wessal Stewart at Mt. Alto were nega¬ 
tive. (Tr. COS.) I find in this report about three examinations 

were made; I believe that is all that were made. I can't sav accu¬ 
rately as to whether or not Wessal Stewart was in the hospital every 
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day between February and August. 1926. I saw him almost every 
day. There are a few mornings I have the notatiofi, " Not seen at 
ward rounds.” Now whether he was at the hospital or not, I don't 
know. (Tr. 609.) 

Dr. Bockoven, on cross-examination, testified:! My name is 
Sterling Bockoven. I was graduated in 1924 and was in interneship 
and licensed to practice in 1925. I practiced at Mt. Alto Hospital, 
beginning August 7, 1925. I had practiced, but in private practice, 
before I went to Mt. Alto. I had practice as an interne. The 
internes at St. Marks Hospital, Salt Lake City, Utjah, were called 
resident physicians. (Tr. 610.) I had no private| practice up to 
the time 1 went to the Veterans’ Bureau other than asj resident physi¬ 
cian at the hospital. I have been in the Veterans? Bureau since. 
When I went to Mt. Alto I had not specialized in any!way in the hos¬ 
pital at Salt Lake City. It was a general internesliip. My duties 
in 1925 at Mt. Alto were that of junior medical officer. My duties 
were to do anything they told me to do in the medical line. I did 
not have all of the men that were there. I treated any class of 
patients they gave me. Up to date I have been on almost every 
service in the hospital. (Tr. 611.) All the physicians at Mt. Alto 
are subordinate to superiors. When I went to see Wessal Stewart 
I was acting under direct orders from some superior physicians, 
just as every one in that hospital does. Each morninjg I saw certain 
patients about certain conditions they had as a regular duty without 
orders. Yes; I think I have special knowledge of Orthopedics. I 
had special work in the University of Iowa in orthopedics. 
213 I had a special course there. It was in the! usual medical 
curriculum. (Tr. 612.) I did not at any time after gradua¬ 
tion specialize in orthopedics. I think I had a pretty thorough 
medical education. I did not make any report about my examina¬ 
tion of Wessal Stewart; it was not required. We take the word of 
the specialist out there. That is what we are there fpr. (Tr. 614.; 
I don’t remember how long I took in my personal examination of 
Mr. Stewart. The examination was held in my office. I am sure 
it was in my office. Yes; I remember distinctly I had my hands on 
Mr. Stewart that day. I am clear about that. | (Tr. 616.) I 
touched his neck; I don’t remember how long I gave in the examina¬ 
tion of his spinal column. (Tr. 617.) From the records I think 
I first saw him in March. There were several other resident physi¬ 
cians or internes there that saw him. They did not see him daily 
as I did. (Tr. 619.) I was considered a physician iii charge of his 
case. I didn’t make a report recommending that he be discharged 
from the hospital. I discharged him from the hospital and there 
is my signature at the bottom of it. That was August 11, 1926. 
Prior to that I did not make any report to my superior requesting 
his discharge. I don't remember of having made a report in writ¬ 
ing to my superior officer that he should not be there. As to it 
being within my power to discharge him from the hospital, all those 
things go through the hands of the chief of the service and the 
clinical director and the commanding officer before tfie final report 
goes out. At the time Mr. Stewart was there my title was ward 
surgeon. (Tr. 620.) With reference to my experience in surgery, 
1 assisted on very numerous major operations as Well as minor 
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operations, and have done some operations myself at St. Marks 
Hospital as a resident physician. During my year as interne at 
St. Marks Hospital I performed major operations. On the clinical 
record the term “Diagnosis’' does not report the diagnosis as made 
by me; it is the diagnosis the hospital made. 1 believe Mr. Stewart 
complained of soreness about the tenth dorsal vertebra at the time 
Dr. Baer and I examined him. I think we examined him to 
see if there was a soreness there, but don't remember. 

214 The finding was that the patient was rather tender in that 
whole region. But I think in the report Dr. Baer made and 

which was concurred in by me there was a finding “ There is fullness 
to the right of the cervical region, well on to the fourth cervical 
vertebra." I do not remember that the knee jerks were increased 
on both sides: that really is not a part of a straight orthopedic 
examination. That is a neurological examination. I think the 
examination disclosed that the patient had a rather rounded curve 
of the lower part of the dorsal region than an actual kyphosis. 
Everybody has that. (Tr. 023.) Everyone has a curve of the lower 
dorsal region. It is pretty hard to say what is the dividing line 
between the normal and abnormal. 98.6 degrees is recognized as 
an average normal temperature. Mr. Stewart's temperature went, 
once while he was) there, as low as 90.5. That is subnormal. He was 
subnormal most of the time he was there. (Tr. 024.) That part 
of the report which says that there was a showing of much saliva 
and mucous and many bacteria, and sputum examination was signed 
by Miss Carter. She is the technician. The mucous indicates that 
he is normal. We all have mucous in our throats. The term “ much 
mucous ” means that he had a lot of mucous. “ Many bacteria ” 
means he was normal. I have read that in several books, and I 
have (Tr. 025) been learning that ever since I started to study 
medicine. They teach it all over the United States. It wasn’t 
written in the records that Stewart was bleeding at the throat. 
The complaint was written there. I made a record of that. When 
I say that blood was not written in the record means that blood 
was not found. I expected to find it in his throat when he said it 
was in his throat. If there was a bleeding point I would be able 
to find it. We would not be able to find the blood that he spit out, 
still in his throat. (Tr. 020.) The fact that it was not recorded 
as having been seen didn’t indicate anything to me. General rules 
of the hospital require keeping a record of discovery of blood. I 
kept a record of everything I had to keep a record of. If i 

215 didn't see the blood I couldn't keep a record of it. I looked 

at his throat and sent him to the ear. nose, and throat spe¬ 

cialist. and none of them could see any blood. I saw him about 
once a day. A good many mornings we don't examine patients at 
ail. We ask them if there is anything the matter and they don't 
complain, just as in civil practice, we don’t start to treating the 
patient until they complain. Mr. Stewart was neither a bed- 
patient nor an out-patient. He was an in-patient in the hospital, 
but he was not a bed-patient. (Tr. 027.) I think as I remember 
there was more than one X ray taken. I saw an X ray in March, 
1926. If I could refresh my mind a little I could tell you exactly 
when the X ray was taken. I had one before me when I talked with 
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Dr. Baer about this report. I don't have it here how. I am not 
a specialist in reading X rays. I formed my opinion partly from 
the X ray. (Tr. 028.) I looked at them and forxhed my opinion 
from them. I don’t know whether or not the picture which I 
examined is in court. I haven’t got it. There is one here dated 
March 12, 1920. and one April 20, i920, another one March 1. (Tr. 
600.) There are dates on all of them. I can't say whether or not 
this is the picture I examined at the time of examination. I really 
do not know. I can’t identify that as the particular plate. (Tr. 
031.) Unless it is required by the court I won’t make any statement 
as to whether the X ray shown me depicts a normal chest. You 
will have a specialist in that line. 

Dr. Velear Leroy Meinhart. a witness called on behalf of the de¬ 
fendant, testified (tr. 033) : I am a regularly graduated and practic¬ 
ing physician. I graduated from the medical department of Leland 
Stanford University. California, June. 1919. I have engaged 

216 in the practice of medicine continuously since that time, and 
have specialized in X ray. pathology, and tuberculosis. In 

X-ray work I completed the usual course at Leland Stanford Uni¬ 
versity, California, and have also had several postgraduate courses. 
At Castle Point, New York: Xew York City; Cincinnati, Ohio. I 
am connected with Mt. Alto at the present time. I have been so 
connected since August, 1926. I am in charge of the X-ray depart¬ 
ment; and also pathologist. I have been in charge of the X-ray de¬ 
partment since I arrived, August, 1920. and have Iliad occasion to 
examine X-ray films of Wessal Stewart taken at Mt. Alto. I was 
connected with the Veteran’s Bureau before 1920. 11 was first sta¬ 
tioned at Arrow Head Springs. California, June l|, 1921, but was 
employed by the U. S. Public Health Service and assigned to the 
Veterans’ Bureau. Since that time Congress assigned all those men 
over to the Veterans’ Bureau proper. (Tr. 634.) I was in Arrow 
Head Springs until June. 1924. when I was transferred to Lake City, 
Florida, Veterans’ Hospital. I was there until I wais transferred to 
Mr. Alto Hospital August, 1926. So far as the records show the 
X-ray films you show me are X rays taken of Wessal Stewart at 
Mt. Alto. In reading X-ray films we have a view box similar to this, 
but it is stereo; that is. you can put two films in and look at them so 
that they appear as one. thus giving depth to the film. Defendant’s 
Exhibit IS a, b. c, d. s, f. and g are films of the chest. This is the 
outline of the chart [indicating]. The lungs are on each side of the 
heart, but the ribs are seen twice here, in front and behind the lungs. 
They arch around the lungs. The lungs are I in those dark 
places [indicating]. With reference to the lung.^ as shown by 
the film, this is a typical normal adult chest film, and like 
all others, it shows a few calcified lymph nodefe, which repre¬ 
sent healed infantile tuberculosis, and I find nojevidence of any 

217 active tuberculosis condition. (Tr. 030.) I| find no other 
abnormal condition. Outside of that the chest films are those 

of a normal chest. I read or interpret no other abnormal condition 
from this film (defendant's Exhibit lS-d). The jnumber of the 
next film is 15044. (Tr. 037.) The other chest filmsjin the envelope 
were made of the same chest. The one examined was defendant’s 
Exhibit 18-g. The films marked ‘‘Defendant’s Exhibit 18-g” rep- 
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resent rays of the grail bladder. The gall bladder does not ordinarily 
show, unless we give the patient some chemical which he swallows, 
and this [indicating] represents the shadow of the gall bladder. A 
number of films are taken because it does not always show in one. 
Here it shows again [indicating on another film]. These four 
films all show the gall bladder. So far as I can see it is normal. In 
the film marked “ Defendant's Exhibit 18—f ” the patient was given 
a pint of malted ihilk or some other vehicle containing some powder 
that will cast a shadow, and then he is X rayed, and the material, 
as you see it in the stomach, casts this shadow | indicating]. This 
is the stomach [indicating]. (Tr. 638.) This [indicating] being a 
vertebral column behind, and a few ribs also are seen [indicating]. 
The hip bone [indicating]. That indicates with reference to the 
condition of the stomach, that it is perfectly normal. By normal 
stomach is meant after a certain time the meal passes out of the 
stomach and goes down into the intestines below, and it is X rayed. 
This is the large intestine | indicating! and as far as I can see it is 
normal. This ode [referring to another film] the X ray was made 
at a still later time and it is normal. This dark material in the 
intestines here [indicating] is gas. It does not cast a dense shadow 
like the regular meal. This film [referring to another film | shows 
the barium enema. The patient was given an enema with some 
powder that casts a dense shadow. This is outlining the large 
intestine [indicating]. It is absolutelv normal. The remaining 
X rays arc- those of the bones and joints. (Tr. 636.) The 
218 films contained in the defendant's Exhibit 18-a show the base 
of the skull, and the bones of the neck, as well as parts of the 
upper ribs. They are normal. These are stereos. That is. when we 
make stereo films we make films with the X ray tube in one position, 
and then it is moved over a little and another one is made, and when 
you put the two films into two view boxes, like this [indicating] you 
can see them, as one picture. With reference to this film widen I 
have just described, this picture of the cervical vertebra [indicating]. 
The picture does not show any abnormality or fracture or break. 
(Tr. 640.) X ray pictures, defendant's Exhibit 18-e, are two films 
showing substantially the same as the last: namely, the base of the 
skull and the bones of the neck. But they are two views in stereo. 
One was taken before backwards, and the other was taken laterally. 
That is. it shows the lower portion of his skull [indicating] the 
lower jaw [indicating] : the upper jaw [indicating]: and the bones 
of the neck [indicating]. This is a side view, there is nothing in 
that film to indicate an abnormality. The bones are perfectly nor¬ 
mal. The number of the picture is 15S49 (defendant’s Exhibit 18-e) 
and the date is partly cut off in trimming. I don’t know the month. 
The date was the 26th. and the year was ’26—1926. The month 
has been trimmed off when they cut the corners off to keep from 
tearing the envelope. All of them have been trimmed off. This 
shows the bones of the back [indicating]. This is in the upper por¬ 
tion [indicating]: and this is the lower portion [indicating]. These 
bones here are the upper portion of the (tr. 641) hip bones [indi¬ 
cating], They are all normal. This is the same portion of the body 
[referring to another film] showing the bones of the back, but a 
lateral view. It discloses no abnormality. These are stereo, and the 
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bones of the hip; here [indicating] is the upper portion of the 
femur, which is the bone of the upper portion of the leg. This is the 
entire pelvis [indicating]. This is the lower portion of the backbone 
[indicating]. This film [referring to another film]j is the stereo of 
the same thing. j 

219 They are all normal. X ray (defendant’s Exhibit 18-d), the 
number is 16937, the date of the month is cut off, giving the 

8th day and the ’26 year—1920. It shows the bojnes of the neck 
and the bones of the upper portion of the back vijth the fore and 
aft view. This [referring to another film] is a lateral view of the 
same thing. They are normal. X-ray film, defendant's Exhibit 
IS—c; the date is April 23. 1926. the number is 16331. They are X 
rays of the bones of the back, this being the vertebral column [in¬ 
dicating! in the upper portion. You see the liter down below 
[indicating] and the heart [indicating]. It is dimly seen here [in¬ 
dicating]. This [referring to another film | is its pajrtner: is a stereo 
of the same portion. The third one [referring to'another film] is 
a lateral. The vertebra you see here j indicating] !the liver makes 
that shadow there [indicating]. The breast bone is here [indicat¬ 
ing]. The breast there [indicating]. The ribs would be crossing 
diagonally. It is all normal. These films do not indicate whether 
or not We.-sal Stewart is round-shouldered. They do not show that 
because it is a movable part: a patient may be—he tmiy assume dif¬ 
ferent positions when lie is being X raved. lie c;in bend forward 
or sideways, or another part which is movable may be bent in differ¬ 
ent positions, so these X rays will not show that. If a bone is 
fractured it will show in the X ray. When there is an unhealed 
fracture there will be a deformity and displacement of the frag¬ 
ments. and usually a space is seen between the fragments, with 
sharp corners and edges. (Tr. 643.) If it is healjed there will be 
still some deformity because there is usually more bone produced 
to heal the fracture than there was there in the first place. I find 
no evidence of anv fracture in any part of Mr. Stewart's spine. I 
find no evidence in any of the X rays which you read in any part of 
Mr. Stewart's spine or bones which would prevent! him from con¬ 
tinuously following some kind of a substantially gainful oc- 

220 eupation. I find no condition in the X-ray j films of Wessal 
Slew, art's chest or Jungs which would preverjt him from fol¬ 
lowing continuously some kind of a substantially gainful occupation. 
These films, made at Tacoma. Washington, marked " Defendant’s 
Exhibit 17." I read. This is a film taken through the lower part of 
the face: anterior-posterior. This is a view of the lower jaw [indi¬ 
cating] and the teeth [indicating]: and the upper vertebrae behind 
[indicating]. This is the lower part of the skull [indicating]. 
There is the first or upper vertebra [indicating]. This is the second 
[indicating]. You notice it has a long tooth sticking upwards on 
which the head rotates. It rocks back and forth tips way [indicat¬ 
ing]. They are all normal. This film [referring to another film] 
shows the lower part of the skull and the lower cervical, as well as 
the upper thoracic, and the upper ribs [indicating], they are normal. 
This [referring to another film] is the same thing,! and evidently a 
stereo of the other. It shows substantially the same area. This [re¬ 
ferring to another film] is a lateral view of the fa^e and the skull. 
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This is tiie lower jaw [ indicating]. One or two teeth [indicating], 
and this is the lateral view of the vertebra' of the neck [indicating]. 

The main body of the vertebra' form this column [indicating] and 
behind each body 1 is a small spine sticking upwards. You will ob¬ 
serve that this spine on the second is larger than the other. That 
is normally that way. This [indicating another film] is a lateral. 

These | indicating | are the bones of the upper portion of the back, 
known as the thoracic vertebra'. It is my opinion that thev are all 
normal. I his [indicating another film] is the same view, being a 
stereo. This [referring to another film | is a lateral. It shows the 
bones of the upper portion of the back, and a side view. The ribs 
also, crossing diagonally [indicating]. It is all normal. Another 
view [referring to another film] of the vertebra* of the neck, 
and the lower portion of the skull. This is his shoulder [indi¬ 
cating]. l'he lower jaw [indicating]. They are all normal. 

This [reterring to another film | is an anterior-posterior view 
of the bones of the neck. They are all normal. This j referring 
to another film ] is a lateral view of the bones of the lower por¬ 
tion of the back. The hips show there [indicating]. 

221 A few ribs are seen up here [indicating]. These bones are 
perfectly normal. They are separated from each other by 

fibrocartilage which permits bending and keeps them apart. That 
does not show so well in the X ray. They are all normal. This 
[ referring to another film] is an anterior-posterior view of the lower 
bones of the back: namely, the lumbar vertebrae | indicating|. One 
or two ribs are seen here [indicating]. This is the hip bone [indi¬ 
cating]. This is the sacrum [indicating] which is between them. 

They are normal. And this [referring to another film] is its part¬ 
ner. stereo. Another lateral view [referring to another film] of the 
bones of the upper back. You see the ribs crossing diagonally [indi¬ 
cating], It is normal, j Referring to another film] anterior-pos¬ 
terior view of the upper bones of the back, as well as the ribs. They 
are normal. This j referring to another film] is (tr. 040) its stereo 
partner. [Referring to another film] anterior-posterior view of the 
bones of the lower back, the lumbar vertebrae [indicating]. A few 
ribs [indicating]. The hip bone | indicating]. I am inclined to 
think that it was taken not for the purpose of showing the bones, but 
to show the kidneys, for the rea.-on that this [indicating] is an 
inflated football bladder. Here is the stem over here | indicating] 
and here is the outline of the rubber. They put on pressure to press 
out the gas. so that tin* kidneys could be seen. I see no abnormalitv ! 

in the kidneys, in size, shape, or position. There are no shadows 
suggesting stones. I find nothing in any of those X rays which 
would prevent the plaintiff from following continuously some kind of 
a substantially gainful occupation. (Tr. (>47.) This film, taken 
April 9. 1929. by 1 Dr. Christie, is a lateral view of the bones of the 
neck, as well as the most of the skulk and also the lower jaw | indi¬ 
cating]. A part of the shoulder [indicating]. Here are the bones 
of the neck [indicating]. These are the body [indicating]. \ 

These are the spinous processes sticking backwards. You 

222 may observe how much larger this spinous process of the 
second is than the other. That is normal. This [referring to 

ar,oth'*r film 1 is a view of the lower portion of the skull. The bones 
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of the neck [indicating] as well as the ribs and clavicles; that is, the 
collar bone [indicating]. It is my opinion that they are normal. 
This [referring to another film] is a view of the skull, this being the 
upper portion [indicating] and this is the lower jaw [indicating]. 
These [indicating] you will notice are on the teeth. Here are the 
bones of the neck [indicating] taken in the anterior and posterior 
view. You will notice that this is the first vertebra [indicating]. 
This is the second [indicating] and this little upward projection [in¬ 
dicating] I mentioned before, on which the head rotates. This | in¬ 
dicating] is the lower portion of the skull. The ljower jaw [indi¬ 
cating] and this the teeth [indicating]. (Tr. 648.)| This [indicat¬ 
ing] is the so-called odontoid process of the second [vertebra. I de¬ 
tect no abnormality. This | indicating] is a lateral vjiew of the bones 
of the back with ribs projecting diagonally downward | indicating] 
and the stomach filled with the barium meai, that I mentioned before. 
In my opinion it is all normal. In the last film which I was look¬ 
ing at, it shows the dorsal vertebrae of the plaintiff] The vertebrae 
are shown here [indicating]. These are the bodies|of the vertebrae 
| indicating] and the spine projections backwards; but in this verte¬ 
brae the spines are short, and they are covered by the! ribs which bow 
just a little bit backwards and cover them up. The! bodies are well 
shown, and between them the fibrocartilage does hot cast a very 
great shadow. The twelfth vertebra | indicating] is the lowest one 
down that bears ribs, right there [indicating]. The! next one above 
it. of course, is the eleventh, and then above that the tenth. (Tr. 
(340.) With reference to the ninth, tenth, eleventh, and twelfth 
dorsal vertebrae. I find no evidence of an abnormal condition. I 
find no evidence whatever of any reason or cause in the bones 
2*23 of that part of the plaintiff's body which would prevent him 
from following continuously some kind of [a substantially 
gainful occupation. I think the vertebrae are normal I must point 
out. however, that the X ray tends to show these bones under the 
direct ray a little bit smaller than those that are farther out, so that 
if the central ray came in here [indicating] this vertebra would be 
just a little bit smaller than this shot down here [indicating] and 
up here [indicating], which are intended to be widejned a little bit. 
That is known as distortion. Considering that slight variation. I 
should say that those bones are ail normal. By distortion I mean 
the manner in which the pictures are taken. (Tr. 65j0.) 

Dr. Meinhart. on cross-examination, testified: I ljave been prac¬ 
ticing medicine continuously since 1919 I mean by that that I have 
been employed as a physician and surgeon. I had a private practice 
of my own in California in 1919. I have had private practice be¬ 
tween the time that I was licensed to practice medicine and the time 
that I was employed by the Veterans' Bureau. I [was in private 
practice until 19*21 and was admitted to practice in August 1919. 
and joined the Veterans’ Bureau in June. 1921. I was first employed 
by tiie Union Iron Works Hospital at the Bethlehem Shipbuilding 
Company of San Francisco, in their hospital. I worked there the 
usual hours, there being many patients employed thei-e. And I had 
the right to practice on the outside, as opportunity [offered. After 
that time I was in charge of the hospital at Xaknt'k. Alaska, for 
the Alaska Packers’ Association, who can salmon. They had many 
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employees, white men. Mexicans, and Indians. It is not true that I 
have never had what we ordinarily know as private practice, because 
after returning from Alaska I had a practice in the Imperial Valley, 
being employed by nobody except mv patients. (Tr. 652.) That 
continued until was employed by the Veterans’ Bureau. June, 

224 1921. I think that was about eight or nine months, somewhere 
along there. Except for the eight or nine months of private 

practice and fifteen or eighteen months employed by the Union Iron 
Works, and the Alaska Fishery Company, I have been working for 
the Veterans’ Bureau or the Public Health Service, which was taken 
over by the Veterans' Bureau. I have become an X-ray specialist 
since 1 was employed by the Veterans' Bureau. I completed the 
regular course given at the medical school: and later I was sent to the 
school at Castle Point. New York, by the Veterans' Bureau. Castle 
Point is a Veterans" Bureau Hospital and they give special courses 
there. Subsequently I was sent to H. K. Dunham's Clinic in Cincin¬ 
nati (tr. 653) for special X-ray work. Dr. Dunham was employed 
to teach a class. 1 Castle Point is not an insane asylumn, neither is 
it a place for nervous and mental diseases. It is a hospital for 
tuberculosis. It is about twelve miles south of Poughkeepsie, and 
about the same distance from West Point, on the Hudson. I also 
attended similar courses in New York City in X ray and radiography 
in several hospitals, including Memorial Hospital. I have not testi¬ 
fied in very many cases for the Government involving these claims 
of soldiers. I do not believe it is a dozen. I do not think I have 
testified in about all that have been tried here in the District of 
Columbia. (Tr. 654.) I think this is the second case in which I 
testified, which was prosecuted by the attorney for the plaintiff. I 
have te.-tified in court in favor of a soldier. That was in the Stella, 
Ann Hester Ricketts case against the Government. I testified she 
was totally disabled. She lost her case. (Tr. 655.) This picture 
was taken February 4. 1926. These two film?- are stereo, taken at 
Mt. Alto. These are the ninth, tenth, eleventh, and twelfth dorsal 
vertebrae [indicating]. I know what spondylitis is. It is inflamma¬ 
tion of the vertebra. It would not show in this picture because this 
is a picture of the chest, taken with a different technique. 

225 That is. it is taken with the X ray so that it shows the softer 
parts, namely, the heart and parts of the lungs; whereas the 

vertebra* themselves are behind the heart, the aorta and are ob¬ 
scured. Xone of the pictures show any spondylitis. (Tr. 656.) By 
sacralization of the bones of the back and chest is meant that condi¬ 
tion of the transverse process of the last lumbar vertebra which 
shows its: contact with or union with the sacrum below. The sacrum 
and the fifth vertebra is not on this picture. That is away down. 
I have had pictures that have shown this. I did not detect in any 
of the pictures that I have shown a sacralization of the fifth lumbar 
vertebra. I do not think I have seen what you show me which pur¬ 
ports to be a diagnosis of the Veterans’ Bureau Hospital of Mr. 
Stewart. April 23, 1926. Yes, I know Miss Shotwell. a stenographer, 
but whether her initials are V. M.. I don’t know. She is not a doctor; 
she is a stenographer. (Tr. 657.) Stenographers are not diagnosing 
cases at Mt. Alto. They simply copy diagnoses and put them on 
a piece of paper. The diagnoses you show me, the upper ones are 
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bv a board of medical examiners, Ft. Lyon, Colorado,'the last line, 
I don’t know. I can only suspect because the diagones at Mt. Alto 
are usually made by consultants, but I don’t know.! I do not see 
anything in any of the pictures showing spondylitis of the ninth, 
tenth, eleventh, and twelfth dorsal vertebrae, probably tuberculosis. 
If this diagnosis was made at Mt. Alto on the 23rd |of April, 1926, 
by the authorities there, it is wrong or inconsistent with the pic¬ 
tures. Assuming that Mr. Stewart was suffering with pulmonary 
tuberculosis, moderately advanced, on the 25th of October, 1923, at 
Reno. Nevada, there would be resulting effects showiikg on his lungs 
as pictured here from that condition. There either ivould be large 
clouds or calcification (tr. 658) of the outer and upper portions of 
the lungs. There is no such showing whatsoever. In my opinion 
he did not have tuberculosis at that time. Assuming that he had 
pulmonary tuberculosis, moderately advanced, active!, on the ninth 
day of June. 1925. as was so found by the board of medicir.I exam¬ 
iners at the U. S. Veterans’ Hospital. Ft. Lyon. Colorado. I think 
that condition would show in the picture of hisjlung tissue, so 
220 in my opinion he was not suffering at that tithe. Assuming 
that on the 10th day of July, 1925, he was forind by a board 
of medical examiners at IT. S. Veterans’ Hospital. Ft. Lyon. Colo¬ 
rado, to be suffering from pulmonary tuberculosis, tjnoderately ad¬ 
vanced, active. I think that would show an effect on Ips lungs in the 
picture taken on July 20. 1929 (tr. 059), and the picture in my 
opinion, does not shown that he was suffering from pulmonary 
tuberculosis at that time. Judging by the X ray. I| would say he 
was not. If he was so suffering there would be evidence of it in 
the picture. I think it would show in the picture that was introduced 
here from Mt. Alto Hospital so in my opinion now. as an expert. I 
think he was not suffering from that disease at any pf the times I 
have mentioned to you. The board of medical examiners might have 
based their conclusi-..:i on something else besides these X rays. It 
depends upon the amount of tuberculosis you have as| to whether or 
not it would show in the X-ray picture. I do not think you could 
have a moderately advanced over a period of years arid not show in 
the picture. (Tr. 660.) If he has tuberculosis that j is moderately 
advanced it would certainly show in the X ray. If it is a very small 
amount he may have it and be moderately active and njot show in the 
X ray at all. I consider the X ray of the lung a very valuable ad¬ 
junct to diagnosis and am testifying now that the i lungs of Mr. 
Stewart as shown on the picture and on the other picture which you 
have exhibited here are the lungs of an absolutely typical normal 
person, and that all of the indications on the pictures which have 
been shown me and which I have testified from indicate no active 
tuberculosis. The X rays show infantile tuberculosis only. (Tr. 
661.) It is my opinion that all of the abnormal showing on these 
films, if any. are outgrowths of infantile tuberculosis and not tuber¬ 
culosis that he had in 1922. 1923. and 1925. 

Dr. Meinheart. on redirect examination, testified (tv\ 662) : Moder¬ 
ately advanced tuberculosis is a term that is usjed in two dif- 
227 ferent senses. First, by doctors in their profession, who usu¬ 
ally mean (tr. 663) quantity. Second, as a technical term in 
the Veterans’ Bureau, in which they mean the number of lobes in- 
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volved. The normal lung has three lobes on the right side and two 
on the left. If a certain number of those are involved, they usually 
say it is moderately advanced. It is usually considered that some 
part of three lobes should be involved to be moderately advanced. 
(Tr. 6G3.) Now, the upper lobe extends farther down in front than 
it does behind, and these ribs passing out this way | indicating] are 
seen behind. And the lower portion of the upper lobe is seen about 
the upper edge of the fourth rib | indicating j. Then it passes for¬ 
ward and downward and the lower portion of the.upper lobe in front 
is about the level of the fourth rib | indicating |. And as those lobes 
pass down this'way [indicating!—and which you can not see so 
well—it would be about here | indicating], so the upper portion of 
the lower lobe would be about here [indicating! in front, and about 
here [indicating] from the fourth rib downward to the diaphragm 
in front, is considered the middle lobe. That portion behind that is 
the lower lobe. Now those divisions are the same on the left side, 
except that there is no middle lobe. The outlines of the middle and 
the upper lobe are the same as in the right, and all the rest of it is 
the lower lobe. It would not be necessary for the individual to have 
tuberculosis from the rib approximately to here [indicating], he 
just has to have 1 it in the several lobes. The quantity is not so im¬ 
portant. He has to have it in these lobes [indicating]. Of course, 
the other view, which I mentioned before, is that he should have a 
definite quantity (tr. GG4) to be moderately advanced. 

I)r. Paul I. Carter, witness in behalf of the defendant, testified by 
deposition (tr. GG7) : I am 42 years of age and reside at U. S. Veterans’ 
Hospital. =59, Tacoma. Washington. I am a physician and 
228 surgeon. I was graduated in medicine in 1907 from George 
Washington University. I have been in active military and 
surgical work since graduation, most of the time with the United 
States Government either in the U. S. Public Health Service or the 
U. S. Veterans’ Bureau with the exception of two years in the Army, 
at which time I was practically all the time on surgical detail, both 
in this country and in evacuation hospital. France. I have special¬ 
ized in surgery. I am at present engaged in the practice of medicine 
as medical officer in charge of U. S. Veterans’ Hospital No. 59, 
Tacoma. Washington. I have been on this detail since April. 192G. 
I was so engaged between April 4. 1927. and June 20. 1927. during 
that period I examined one Wessal Stewart. The examination was 
held at U. S. Veterans' Hospital =59. Tacoma. Washington. I 
examined his back and neck and abdomen especially and also have 
examined his chest while he was in bed on one or more occasions. 
The photograph shown me is a photograph of Wessal Stewart, 
former patient at this hospital, the man I examined at U. S. Veterans’ 
Hospital =59. Tacoma. Washington. I have no independent recol¬ 
lection of the results found on these examinations, without referring 
to records made by me contemporaneously with the examinations. I 
have those records now. I have refreshed my memory after looking 
in the records. The only thing relative to his back I found was 
some stiffness and alleged inability on the part of the patient to per¬ 
form active and passive motion, but found no objective symptoms 
other than this apparent stiffness of the back as noted on active and 
passive motion; was unable to demonstrate any pathology in the 
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cervical vertebra based upon careful examination. As to his ability 
to follow continuously a substantially gainful occupation at manual 
labor, of course, his general physique was not robust! but he had no 
disease or injury sufficient to prevent him from carrying on in such 
occupation as his general physique would otherwise permit. Assum¬ 
ing that his occupation before his entry to military service 

229 had been that of metallurgist. I see no reason why he could not 
carry on in that occupation. Assuming that! following his 

discharge from service he worked for several montits in 1920 as a 
foreman of an ore dump at a mine at a wage of about sj>175 per month, 
and assuming that from July. 1920. to January. 1921. he was em¬ 
ployed as a millman and assuming that from June.; 1921, to July, 
1922, he was employed as a solution man at a monthly wage of about 
$150, I would say that he was not during that period permanently 
and totally disabled. In my opinion, based on careful examination 
and observation in this case during that period he was; in the hospital 
he was not permanently and totally disabled. 

Dr. George E. Pfeiffer, a witness called on behalf of! the defendant, 
testified by deposition (tr. 668) : I am 36 years of age. I reside at 
IT. S. Veterans’ Hospital #59, Tacoma, Washington.! I am a phy¬ 
sician and surgeon and have been for ten years. I studied medicine 
at Chicago Medical School for five years. I have been engaged in 
the practice of medicine at Fort Oglethorpe, Georgia. 1918; Camp 
Greene, North Carolina. 1919: Camp Taylor. Kentucky. 1919. latter 
part; Fort Sheridan. Illinois, 1920; all with the United* States Army 
as a commissioned medical officer. Then with the; U. S. Public 
Health Service in commissioned capacity for two years and then at 
the U. S. Veterans’ Hospital, Dwight. Illinois. Sincej that time, for 
over six years, at F. S. Veterans’ Hospital #59. Tacoma. Washing¬ 
ton. I have specialized in the branch of general surgery. I was 
engaged in the practice of medicine from April 4. 1927. to June 20, 
1927, at U. S. Veterans' Hospital #59. Tacoma. Washington, as chief 
of the surgical service. Following my graduation j from Chicago 
Medical School I followed special studies with the | United States 
Army and in various clinics. I am a fellow of the Anjierican College 
of Surgeons, a member of the American Medical Association. Pierce 
County Medical Association. Washington State Medical Association, 
Pacific Northwest Medical Association. Association of Mili- 

230 tary Surgeons of America. During my experience I have had 
several thousand surgical cases come under njy observation. 

I have performed several thousand surgical operations. I had oc¬ 
casion to examine one Wessal Stewart. April 13. 19217. at the U. S. 
Veterans’ Hospital #59. Tacoma. Washington. I made findings and 
a diagnosis, following that examination. I have a|n independent 
recollection of the findings and diagnosis I made. I have the rec¬ 
ords I made at the time of my examination. Those records were 
made contemporaneously with the examination. The photograph 
shown me is a photograph of Wessal Stewart. It is a photograph of 
the man I examined at U. S. Veterans' Hospital #59. Tacoma. Wash¬ 
ington. on April 13. 1927. I examined his skeleton system, including 
the joints. I found a curvature of the upper port!oh of the back, 
commonly known as kyposis. dorsal spine, and a flattening of the 
lower portion of the spine or lumbar curve. By kyposis I mean a 
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condition commonly known to the laity as u round shoulders ” when 
it is present in the upper portion of the spine. I would say that a 
man in the physical condition I found Stewart at the time would be 
able to follow substantially a gainful occupation doing manual labor. 

Dr. William W. Frank, a witness called on behalf of the defendant, 
testified by deposition (tr. 008) : 1 am 52 years old and reside at 
Portland. Oregon, where I am practicing as a physician. I was 
graduated from University of Nebraska, college of medicine, April 
2*2. 1898, receiving degree of doctor of medicine. Have since prac¬ 
ticed general medicine from 1898 to 1913. Since 1913 up to the 
present time I have specialized in respiratory diseases. On June 
14. 1917. I accepted a commission in the Medical Corps, U. S. Army, 
reporting for active duty. I continued in this work until March, 
1919. when I resigned my commission as captain. Medical Corps. 
Following this I was a member of the medical staff of the Fed 
Cross, engaged in medical work in Siberia. At the conclusion of 
this detail I entered the University of California, department 

231 of medicine, special laboratory, radiography, and clinical 
study in tuberculosis. This course continued for four months. 

Then I accepted a commission as P. A. surgeon. U. S. Public Health 
Service, reporting to duty September 1. 1920. at Tacoma. Washing¬ 
ton. in charge of chemical and bacteriological laboratory and ward 
surgeon, tuberculosis ward, until November 1. 1921. From Novem¬ 
ber 1. 1921. to April 21. 1922. on duty at U. S. Public Health Service 
Hospital st 77. Portland. Oregon. I resigned effective April 21, 

1922. I visited tuberculosis hospitals on the Pacific coast until 
July, 1923. making a special study of respiratory diseases. July, 

1923, to February. 1924. I was assistant superintendent, tuberculosis 
department of Alameda County. California. County Hospital, lo¬ 
cated at Livermore. California. February 1, 1924, I accepted a 
position in the medical department of the U. S. Veterans’ Bureau, 
Portland. Oregon, as a specialist in respiratory diseases and have 
been engaged in that capacity up to the present time. I have medi¬ 
cally examined one Wessal Stewart. I examined Wessal Stewart 
on July 14, 1924. The records from which I refresh my memory 
were made on the date of the examination. The notes were made 
under my supervision and compared and verified by me. The notes 
were made contemporaneously with the examination. When Wessal 
Stewart presented himself for examination he told me his name and 
that his age was 29 years. He told me that he had been in the mili¬ 
tary service as a sergeant, machine-gun battalion. I took his weight, 
pulse, temperatiire, examined his heart, examined his lungs. I diag¬ 
nosed the case as one of tuberculosis, chronic, pulmonary, incipient, 
arrested. Pleuritis. adhesive, left base. Wessal Stewart told me 
what his pre-war occupation was. He said it was millman. By 
incipient pulmonary tuberculosis is meant a beginning process. Pul¬ 
monary trouble arrested means that there was no indication of 

activity manifested by rales or high temperature, and also his 

232 sputum was negative for tubercule bacilli. Pleuritis, adhesive, 
left base means adhesions between the two layers of the 

pleura, which have resulted from an active inflammation in that 
region at some previous time. At the time I examined him it was 
my opinion that his condition would not prevent him from follow¬ 
ing continuously a substantially gainful occupation. In making 
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such answer I take into consideration his former occupation as mill- 
man. I am of the opinion that Wessal Stewart was not perma¬ 
nently and totally disabled on July 14. 1924. the date on which I 
examined him. 

P. 13. Lord, Santa Barbara, Chihuahua, Mexico, a witness called 
on behalf of the defendant, testified by interrogatories (tr. 668) : I 
am 40 years old and by occupation a mining engineer, at present 
employed by the Compania Minera Asarco, S. A., superintendent of 
Santa Barbara unit. This company was organized and is now 
owned by the American Smelting and Refining Company, 120 
Broadway, Xew York City, U. S. A. I was not employed by this 
company during July of 1.920 or six months following. As super¬ 
intendent of the company I have custody of the records of the com¬ 
pany covering the period from July, 1920, to January, 1921. My 
office organization has charge of these records. The records show 
W essal Stewart was employed there from July 9. 1920. to the latter 
part of December, 1920, in the capacity of flotation! operator. He 
had under his direction from ten to fifteen men and had supervision 
of flotation work on his shift. Eight hours a day constituted a shift, 
seven days a week. According to the records Stewart did not lose 
any time. The records indicate that Stewart did not work any over¬ 
time. Stewart received the flotation man's wage of $5.00 per day 
plus a bonus at that time of $1.25 a day, making a; total wage of 
$6.25 a day, seven days a week. The company records show that the 
following payments were made to Stewart for the period employed 
by the company: 


233 July. 1929_|_ $100.00 

August, 1920_i_ 193. 75 

August. 1920_j_ 193. 75 

September. 1920_ i _ 1ST. 50 

October, 1920_—_4_ 193. 75 

November, 1920_I_ 1S4. 50 

December, 1920_ j _ ITS. 25 

Total salary received_I_ 1, 040. 75 


In answer to cross interrogatories, P. B. Lord testified: I don’t 
know whether or not Wessal Stewart while in the cojmpany employ 
was undergoing any medical treatment. As far as Iiknow Stewart 
performed the usual physical exertion required of the position, 
which, however, is not onerous. I do not know Whether or not 
he was under medical treatment at the time nor do Iiknow whether 
or not he was compelled to abstain repeatedly from bis life duties. 
The records do not indicate why Stewart gave up pis work with 
my company. I do not know that Stewart accepted the work with 
my company because the company's property was ijn Mexico and 
he required the Mexican climate on account of his condition. Our 
records do not show under what conditions he applied for employ¬ 
ment. I was not in the company's employ during I the period of 
Stewart’s employment, therefore, I never saw him nor talked with 
him. I do not recall that while working with the coijipanv Stewart 
constantly complained of the condition of his respiratory organs 
and suffered pains at times which prevented his carrying on his daily 
work because I was not there at that time. Stewart occupied one 
of the minor positions in the foreign organization, land therefore, 
while I was not acquainted with him, I would not: consider him 
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an expert in mining matters. I would consider that wages paid 
were in return for services rendered by him daily. T do not know 
whether or not. ami our records do not show, that Stewart was 
ambitious to work regardless of his physical condition of which I 
have no knowledge. 

B. IT. Cross, a witness called on behalf of the defendant, testified 
by deposition (tr. 0(>9) : I am 4-2 years old and reside at 

234 Lordslmrg. Xew Mexico. I am auditor of the Calumet & 
Arizona Mining Company. s5 branch. As an auditor for the 

Calumet A: Arizona Mining Company I have custody of the pay-roll 
records and as such custodian I produce the pay-roll records for 
the last half of the month of danuary. 1920, and for the months of 
February. March, and April of 1*420. Defendant's Exhibit Valedon 
Xo. 1 shows that Wessal Stewart was on the pay roll under pay 
roll Xo. 100 from danuary 2d. 1*420. to danuary hi, 1920. The rec¬ 
ords show that from February 1 to April 30. 1920. under pay roll 
Xo. 109, "Wessal Stewart was on the pay rolls for those months. 
Prior to May. 1920. the 85 Mine was operated by the 85 Mining 
Company. During May. 1920. the sale was consummated passing 
ownership of the property to the Calumet & Arizona Mining Com¬ 
pany. That is why the pay-roll records marked for identification 
Xos. 1 to 7 bear the caption " s5 Mining Company pay roll." I 
was in the employ of the 85 Mining Company prior to May, 1920. 
I have been in the emplov of that eompanv since Xovember 1. 1915. 
W hen the 85 Mine was taken over by the Calumet Arizona Min¬ 
ing Company in May. 1920. I continued in the emplov of the Calu¬ 
met & Arizona Mining Company. The pay-roll records which I 
have produced are the originals, and. they were taken over by the 
Calumet £ Arizona Mining Company at the time of the purchase of 
the 85 Mining Company. I know that they are the original pay¬ 
roll records, and I have produced same from their usual filing place 
this morning. On defendant's Exhibit Xo. 1 the figures Xo. 109 
appearing opposite the name "W. Stewart are for identification pur¬ 
poses: each man when employed by tiie company is given a num¬ 
ber. Xo. 109 being the pay-roll number for W. Stewart. The figure 
5.00 appearing opposite the name W. Stewart under vertical column 
10 

Xo. — is the rate per day of the employee, which is $5.00 per day. 

25 

The significance of no figures appearing opposite the name of 
W. Stewart in vertical column -evidently on this date 

235 Stewart was not timed. Then on the following day, marked 
vertical column — he received two shifts, totaling $10.00. 

lie evidently worked both days but was not timed for one. "When 
the figures say that Set wart received 854)0 a day it signifies that 
lie worked a full shift and a shift at that time constituted nine 
hours. On the vertical column "Amount earned and opposite the 
name of W. Stewart, the figures 35.00 appear, which signifies that 
he earned $35.00 for the period from January 25 to and including 
January 31. Figures 10.00 under vertical column marked " Board” 
and opposite the name Wessal Stewart signify that $10.00 was 
taken f >iu the pay roll for the board of Wossel Stewart for the 
period January 25 to January 31, inclusive. The figures 50, under 
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the vertical column marked “ Hospital” and opposite the name of 
Wessal Stewart signify that under the pay roll, deduction for hos¬ 
pital in the amount of $.50 was made from his earinings. It does 
not mean that Stewart received hospital treatment for which he 
was charged fifty cents. It is part of the employment contract to 
deduct $2.00 per month for married men and $'l.5|0 a month for 
single men for hospital. Stewart having worked only seven days of 
this month, the amount of fifty cents was deducted for hospital, 
and that deduction was made whether or not the employee required 
medical treatment. The figures 1.00 under the vertical column 
“ Rent” and opposite the name of W. Stewart mean that $1.60 was de¬ 
ducted for rent. The figures 13.10 under the vertical Column marked 
“ Total deductions ” and opposite the name of Wessal Stewart sig¬ 
nify that the total deductions on the last half of tlie January pay 
roll of Wessal Stewart were $13.10. The figures 21.90 under the 
vertical column marked “Amount due ” and opposite the name of 
Wessal Stewart signify the amount due Wessal Stewart for the 
last half of January, 1920, to be $21.90. Defendant's Valedon Ex¬ 
hibit No. 2, pay roll for February 1 to February 15, indicates that 
Wessal Stewart worked 15^4 shifts during that period; that 

236 is to say, that the records indicate that during that 15-day 
period he worked 15 full shifts of 9 hours and one-half shift 

of 414 hours. Defendant's Exhibit No. 3, pay-roll record for Feb¬ 
ruary 16 to the end of the month, indicates that W. Stewart worked 
1714 shifts; that is, during the period from February 16 to the 
end of the month he worked 17 full shifts of 9 hours and a further 
quarter shift. On these pay-roll records, defendant's Exhibits 1 
to 7. each $5.00 indicates nine hours’ work. The j entries on de¬ 
fendant’s Exhibits 1 to 7 were not made by me: they were made 
by M. L. Ansley, the timekeeper. He is not in thej employ of the 
Calumet & Arizona Mining Company. I believe he is living, but 
do not know where. When I last heard from himj he was living 
in Denver, Colorado. I have other pay-roll records concerning 
one Wessal Stewart at the 85 Mining Company, showing payment 
to the account of Wessal Stewart and showing signature of one 
Wessal Stewart acknowledging receipt of payment of wages. 

Defendant's Valedon Exhibit No. 8, printed number 109 signifies 
the pay-roll number. This form was used to receipt acknowledg¬ 
ment of the pay at the 85 Mine during February; of 10-20. De¬ 
fendant's Valedon Exhibit No. 9, bearing date of j March 31, the 
printed number 109 signifies the pay-roll number of IV. Stewart. 
On the pay roll the column marked ” Hospital " and oh the statement 
the line marked "Doctor" are synonymous. It does not signify 
that he was attended by a doctor and charged 75 ctints. This is a 
regular deduction according to employment contract, j All employees 
paid through the company to the doctor as I explained. $2.00 per 
month for married men and $1.50 for single meg. Defendant’s 
Valedon Exhbit No. 10 is also the pay roll of Wessal Stewart. 

237 The explanation I made with reference to the columns and 
figures on defendant's Exhibits 1. 2. and 3 apply likewise to 

the columns and figures on Exhibits 4. 5, 6. and 7. I have lit) interest 
in the outcome of this suit. 

585)72—31-10 
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Thereupon defendant's Exhibit 21 was received in evidence. Post. 
Defendant's Exhibit 21 shows in substance plaintiff employed as 
follows: 


Period 

Days 

worked 

Amount 

earned 

Total 

deduc¬ 

tions 

Balance 

paid 

1/25/20 to 1/31/20..... 

- 

$35. 00 

$13. 10 

$21.90 

2 / 1/20 to 2/16/20. 

10 

77. 50 

21. 00 



11 

86.25b 

22. 85 

63. 40 




31. 00 
22. 15 

44.00 
62. 85 

3/16/20 to 3/31/20. .. 

17 

85. 00 








75. 00 

26. 00 

50.00 




Note.—P ay roll indicates overtime worked by additional amount earned certain days to correspond with 
total amount paid over above periods. 


Fred Steen, a witness on behalf of the defendant, testified by 
deposition (tr. CTO) : I am 40 years of age and reside at Tonopah, 
Nevada. I am auditor of the Tonopah Belmont Development Com¬ 
pany. As auditor I am in charge of accounting. I have been em¬ 
ployed at the Tonopah Belmont Development Company since the 
fall of 1916 continuously with the exception of probably two weeks. 
I was continuously employed by this company between June, 1921, 
and July. 1922. and was present on the job every day, employed in 
the capacity as auditor. I knew Wessal Stewart indirectly by seeing 
him around the works and at the office occasionally. He was shipped 
in here during the strike of 1921; shipped in from the outside. 

238 I met him in my official capacity as an official employee of the 
company toward a subordinate employee of the company. He 

was employed by the company. I can say he was only employed 
practically a year. I have a faint recollection of the man. We have 
so many men in our employ that it is rather hard to remember the 
appearance of one particular employee. I would say from the photo¬ 
graph you show me that as near as I can remember, that is Wessal 
Stewart. That is the name under which he worked when he was 
employed. We did not have more than one Wessal Stewart employed 
at that time. It is customary for a man to come to the office twice 
a month for his pay-roll checks and I might have seen him occa¬ 
sionally around the plant at various times, but at least that many 
times during his employment he was at the office twice a month 

239 for his checks. He came to the office; he never came to me 
direct. I have seen him on several occasions come to the pay 

window. He was handed a pay check on those occasions. He was 
employed in our milling plant at Tonopah at various lines of work, 
in the crushing plant and also as solution man in the mill. I am 
familiar with the duties he was required to perform. During his 
employment as crusher man it was his duty to look after the opera¬ 
tion of the crushing plant and perform generally work in the plant. 
He was later transferred to the mill as solution man where he had 
charge of handling solutions and general mill work. He was com¬ 
pelled to be on his feet I would say all the time. His regular shift 
would be eight hours a day, but of course in that line of work men 
usually put in some overtime. I had official custody of the records 
of the companv concerning the personnel and pay rolls in Tonopah. 
Copies of all 'records are kept in the Philadelphia office. I had 
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custody of these records during the period Stewart! was employed 
there, and they have been in my custody ever since that time. I have 
the duplicate originals of the pay-roll records for every month during 
Stewart’s employment. They are compiled at the end of each semi¬ 
monthly period, pay rolls being made up for the first fifteen days of 
the month and another pay roll compiled at the end of the month 
for the remaining portion. The pay roll shows thy amount paid 
semimonthly to Stewart. I did not make the entries on the pay-roll 
record. They were made under my direction. They! were made by 
the mill timekeeper, who at that time was Mr. W. Hi McAllep. He 
is not in the employ of the company now. He is living. I under¬ 
stand he is now located in Butte. Montana. I have not heard from 
Mr. McAllep since he left Tonopah. I know he is no longer in 
Tonopah. When the pay-roll records were made and submitted to 
me I authorized the issuance of pay checks in accordance with the 
figures appearing on the pay roll. I have thebe. records con- 
240 tinuously in my custody since that period. They have not been 
altered or changed. The entries were made by Mr. McAllep 
in the usual course of business and as made they stand as the records 
of the company. I can’t permit the original records to leave my 
custody, but I have prepared an extract of that part jof the pay-roll 
record concerning Wessal Stewart, and certify and swear to the cor¬ 
rectness of same. I will swear that the extract of pay-roll record as 
made by me for each and every month during the period June, 1921, 
to July, 1922, relative to Wessal Stewart, is a true arid accurate and 
complete copy of the records of my company. Thereupon the cer¬ 
tified extracts from the pay rolls of the Tonopah-Beljmont Develop¬ 
ment Company were received in evidence as defendant’s Exhibit 
No. 22. 

Defendant's Exhibit No. 22 shows the following with respect to the 
employment of the plaintiff: 


Occupation 


1921 

Crushing & solution. _ June 27 to 30. inel. 

" .. July 1 to 15, inel. 

Crusher. July 16, to 31. inel_ 

Operator (crusher)_ Aug. l to 10. inc!. 

“ _ Aug. 16 to 31, inel. 

" _! Sept. 1 to 15. inel. 

“ _ 1 Sept. 16 to 30. inel. 

_: Oct. 1 to 15 inel. 

“ _j Oct. 16 to 31. inel. 

“ _; Nov. 1 to 15, inel_ 

" _' Nov. 16 to 30. inel_ 

“ _i Dec. 1 to 15. inel_ 

“ _ ; Dee. 16 to 31. inel. 

1922 

“ _: Jan. 1 to 15. inel. 

_j Jan. 16 to 25, inel. 

_, Feb. I to 15. inel. 

_ Feb. 16 to 28. inel. 

" _ Mar. 1 to 15. inel. 

_ '• Mar. 16 to 31, inel_ 

_j Apr. 1 to 15. inel. 

_ Apr. 16 to .30. inel. 

“ _; May 1 to 15. inel_ 

_i May 16 to 31, inel. 

“ _ June 1 to 15. inel. 

“ _I June 16 to 30, inel. 

“ _; July 1 to 3, inel.... 


4 —... 

$4. 75 

$19.00 




$5.67 

$13.33 

14 A 4 hrs. 

4. 75 





20. 56 

48.31 

22 & 4 hrs. 

4. 75 

106.87 

$1. 00 


3. 00 

21. 95 

SO. 42 

10 «.V 5 hrs. 

4. 75 

81.97 

. 


.80 

20. 56 

60.55 

16 & 4 hrs. 

5. 25 

SO. 03 

1.00 


1.05 

21. 95 

62.03 

14.. 

5. 25 

73. 50 



.50 

2.83 

70.17 

15 & 4 hrs. 

5. 25 


1.00 




80.38 

15. 


7S. 75 





78.75 

10.. 

5.25 

84.00 

1.00 




83.00 

15 «& 4 hrs. 

5. 25 

SI. 38 





81.38 

15. 

5. 25 

78. 75 

1.00 



. 

77.75 

15.. 

5. 25 







is.: 

5.25 

78. 75 

I. 00 




77.75 

15... 

5.25 

78. 75 

1 

(Subscript. 

5.001 

73. 75 

10. 

5. 25 

52. 50 

1.00 

( 

V T.) 

3.00 

48.50 


5. 25 







13. 

5. 25 

68. 25 

1.00 




67. 2S 

15. 
















15. 

or. 







15.... 

5.25 

78. 75 

1.00 




77.75 









16 & 4 hrs. 

5.25 


1.00 




85. 63 

15_ 

5.25 

7S. 75 




. 

78.75 

15----. 

5.25 

78. 75 

1.00 




77.75 

2 & 4 hrs.. 

5.25 

13.13 




. 

13.13 


Period covered 


Total No. 
S-hr. shifts 


illosp. Comm. Board! wages 
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Thereupon the testimony of Mr. Steen by deposition was con¬ 
tinued : On the June pay roll the mark “ 6 B ” means the second half 
of the month or the portion of the month from the 16th to the 30th, 
inclusive, and the six means the sixth month. Under “ 27 ” appears 
the figure “ 1 " the first opposite the name “ Stewart ” signifies he 
worked eight hours on that day and was the first day he was em¬ 
ployed by the Tonopah-Belmont Development Company. Under the 
heading “ Total number of days ” the figure “ 4 ” represents the num¬ 
ber of eight-hold - shifts that an employee worked during the period 
for which that pay roll was compiled. The figures “ 4.75 ” under the 
heading "Rate" indicate the rate of pay for each eight-hour shift. 
Under “ Total wages ” the $19.00 signifies the gross amount of wages 
earned by the employee during the period for which the pay roll was 
written. The figures “ 5.67 ” under the heading “ Board ” indicates 
his board deduction during that period. The figures “ 13.33 ” under 
tlie heading “ Balance wages due ” signifies the net wage due after 
deducting his board from his gross wages. The number “ 3545 ” 
under heading ” Check number ” is the number of the pay-roll check 
which was written for the net amount of the wages due. I 

242 have not the cancelled check in this office, the checks are in our 
Philadelphia office. 500 Bullitt Building, Philadelphia. On 

the pay roll for the month of July marked “7 A” and marked 
“Government Exhibit 3.” the figure “ 1 ” appearing under each one 
of the days of the month except under the fourth day of the month 
where there appears a cipher, indicates that the employee did not 
work on that day: it indicates that he worked every other day. 
Under the month date “ 7 ” in addition to a large figure “ 1 ” the 
numbers “ 1 ” and “ 2 ” signify that the employee worked two hours 
overtime on that day or ten hours total time. In the upper right- 
hand corner of 'the pay roll for the month of July, 1921, which is 
Government Exhibit =3, the figure “ 7 ” denotes that the pay roll was 
written for the seventh month which would be July and the letter 
" a " indicates for the first fifteen days of that month. On the pay¬ 
roll records for the other months the explanations which I have made 
likewise apply. Government Exhibit 26 indicates that Stewart 
worked during 'the second half of the month of June. 1922. fifteen 
days: that includes Sundays as well as week days. Under the head¬ 
ing “ Rate " the figures 5.25 indicate his pay per day of eight hours. 
Under the heading " Total wages ’’ the figures 78.75 represent the 
gross wage computable for fifteen days at the rate of 5.25 per day. 
Under " Hospital expense” the figure “ 1-” indicates that every 
employee of the Tonopah-Belmont Development Company if he 
works five days or more is compelled to pay $1.00 toward the mine 
operators' hospital, which is deducted from his wages. By that I 
mean that deduction is made even though he does not require hospital 
attention. That deduction entitles him to free medical attention 
either for sickness or disability due to accident. It does not indicate 
one way or the'other that he required hospital attention during the 
month. Under 1 the heading “ Balance wages due.” the figures 77.75 
indicate his net wages due after making proper deductions from his 
gross wages. Under the heading “check number” the figures 5715 
signify the number of the check which was made for the net 

243 wages which Mr. Stewart had coming to him. It means that 
the check with that number was paid to Stewart. I have no 
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cancelled checks here; the cancelled checks are in ojur Philadelphia 
office. I have no interest in the outcome of this suit. | 

D. J. Finnigan, a witness called on behalf of the defendant, testi¬ 
fied by deposition (tr. 675) : I am 41 years old and reside at Tonopah, 
Nevada. I am not employed at the present time, j I was foreman 
of the Tonopah Belmont Development Company at Tpnopah, Nevada, 
between June, 1921 and July, 1922. I had been in the employ of 
the Tonopah Belmont Development Company about eighteen years 
at that time. By foreman I mean overseer of all works—practically 
assistant superintendent. I was not in that position all the time; 
I started at the bottom and worked up. I was operator, shift boss, 
and then mill foreman. The work done at this tirpe was reduction 
of metals and ore and cyanide plant, and all of my eighteen years 
had been in that kind of work. During my employ' with the Tono¬ 
pah Belmont Development Company I became acquainted with one 
Wessal Stewart. I employed him to go to work |or me. Of his 
personal appearance, as near as I can remember him now, he was 
tall, a dark-complected fellow, rather slender. From! the photograph 
you show me I recognize Wessal Stewart, who worked for me at the 
Tonopah Belmont Development Company between June, 1921, and 
July, 1922. During that period I had no other person by the name 
of Wessal Stewart and never knew any other person by the name 
of Wessal Stewart. I was the foreman and assistant superintendent 
of the Tonopah Belmont Development Company at that time in 
charge of extraction of metals from ore, and Stewart was working 
under my supervision as a solution man. By! solution man I 
244 mean they have ores and everything else aind they handle 
all the solutions. That’s where you get all the values—in the 
solutions, and you have to keep working them all the time one place 
and another until finally it goes back to the refinery |where it is pre¬ 
cipitated, and this product is melted and goes into bullion. Stewart 
used to mix the cyanide in the solution and all sujch as that—the 
zinc into the solution which was run to the refineries for the pre¬ 
cipitation. The shift boss was over him. The shift boss saw that the 
proper amount of stuff was put in—he took orders of the shift boss. 
Ste-wart actually made the solution. He handled t;he cyanide and 
such stuff as that. He worked eight hours a day. His work required 
mostly standing—walking around. I saw Stewart every day; that 
is. when he was on shift. I directly supervised hi3 work. It was 
not my responsibility to see that his work was properly done—it was 
the responsibility of the shift boss who was responsible to me. The 
shift boss reported to me whether or not Stewart’s Work was satis¬ 
factory, and lie reported that Stewart’s work was good. I personally 
saw and knew that his work was satisfactory. I recall that during 
this period Stewart was absent from work. I do not recall when and 
how often. I could not say when, but I know he went to Reno to 
be examined. He was there once or twice, I wouldn’t say which, but 
I am positive it was once. To the best of my recollection he was 
absent from his work during the period from January. 1921, to July, 
1922, about ten days. That’s what I would say. 0f course, that’s 
quite a while to remember just the exact time a person would be 
off. It was not because his services were unsatisfactory that Stewart 
left the company. I couldn’t exactly call the character of the work 


